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SEQUESTRATION:
This paper provides a general introduction and practical guidance on the application
of the law of insolvency with specific reference to the sheriff’s profession.

1. Concepts relating to sequestration
The term sequestration is used when the estate of a person is sequestrated (that is, the estate of a
person who is no longer able to pay his or her debts due to uncontrollable circumstances is
surrendered by order of the court). The estate of natural persons, partnerships and trusts can be
sequestrated. Note that the estate of a company or close corporation is not sequestrated but placed
under liquidation.
The official who is appointed to attend to a sequestrated estate is called the trustee. The person who
is appointed to wind up the liquidated estate of a company or close corporation is called a liquidator.
The official appointed to finalise a deceased estate is called an executor.
The order issued by the court in a case of sequestration is a sequestration order or a provisional
sequestration order. The order liquidating a company or close corporation’s estate is called a winding
up order.
2. Methods to obtain a sequestration order
2.1. Forced Sequestration
A sequestration order can be obtained by making use of two methods, the first method being called
forced sequestration. Compulsory sequestration results when a creditor, inter alia, can prove that the
liquidity or realistic valuation of a natural person’s estate is less than his immediate indebtedness, or
where a person has committed a so-called act of insolvency (for example, declaring a Nulla Bona to a
sheriff executing a warrant of execution – see section 9 of the Insolvency Act).
The proceedings are initiated by issuing an application for sequestration in the form of a notice of
motion. The notice of motion is the first document that will reach the sheriff’s office and is to be served
on the respondent (sec. 9).
If the court is satisfied that the applicant has proved his case a provisional sequestration order will be
issued. The provisional sequestration order will have a return date and has to be served by the sheriff.
The provisional sequestration order is a rule nisi and therefore by implication an interim order, until the
court finally decides on the facts contained in the relevant application. The court will, in the absence of
proof that the estate is solvent, issue a final sequestration order (sec. 10).
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2.2. Voluntary surrender of estate
The second method of obtaining a sequestration order is through the voluntary surrender of a person’s
estate. This means that the debtor approached the court declaring that he is insolvent (his debts
exceed his assets). If the court is satisfied that all formalities have been complied with and that the
onus of proof has been satisfied, a sequestration order will be issued.
The sheriff will recognise the differences between the two forms in the form of the order. There is no
provisional sequestration order in a voluntary surrender. In the case of a voluntary surrender, the
sheriff will only be placed in possession of the final sequestration order (sec. 3-6). In the case of an
enforced sequestration, the order will be obtained by an applicant and the insolvent will be the
respondent. In the case of voluntary surrender, the order will be obtained ex parte which means there
is only one party (the petitioner).
Note:

In terms of the definitions in section 2 of the Insolvency Act, a sequestration order includes a

provisional sequestration order. This means a provisional sequestration order has the same effect as a
final order.
Note:

After a sequestration order has been granted the person is described as an insolvent and his

estate will be the insolvent estate.
Note:

Only a High Court can grant a sequestration order, while magistrate's and regional courts are

competent to liquidate a close corporation.
3. The effect of sequestration on a person’s status
Sequestration of a person’s estate results in a change in his status, the so-called capitis diminutio.
This means that his contractual capacity and his right to enforce certain claims are diminished. Certain
positions and appointments are forbidden (sec. 23–25).
4. Service of documents
In any action where a person’s status in respect of private law (e.g. insolvency, divorce) is affected,
the Rules of Court require personal service. The application for a sequestration order, the provisional
sequestration order and the final sequestration order are therefore to be served personally, unless a
court directs the sheriff otherwise.
In 2002, the Insolvency Act was amended to the effect that the provisional sequestration order has to
be served on the following institutions:
•

any trade union that represents any of the debtor's employees;

•

the employees, by posting it on a notice board which is accessible to the employees, or, if
there is no access to the premises, at the main entrance or main entrance door;

•
Note:

the South African Revenue Service.
Notice to surrender must be served in the same manner.
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Section 11(2)(2A) places a heavy burden on the sheriff. It is the duty of the sheriff to ascertain whether
the employees are represented by a union and whether there is a notice board which is accessible to
employees. This new development is intended to protect workers in the case of sequestration of an
employer.
Section 11(2) makes a special provision for service of the rule nisi. Should the insolvent be away from
his ordinary residential or business address for 21 days or more, the court can order that service of the
rule only requires that the order be affixed to or near the entrance of the court building and be
published in the Government Gazette.
5. The effect of sequestration on the assets of the insolvent
The assets of the insolvent vests in the Master from the date of sequestration until the trustee is
appointed, whereafter the assets vest in the trustee (sec. 20).
6. The effect of sequestration on execution and court orders
In terms of section 20, all civil process issued by or against the insolvent is stayed and the execution
of any judgment is stayed the moment the sheriff becomes aware of the sequestration order. The
sheriff should therefore return all process and the writ to the instructing attorney or other mandator.
Should the sequestration order be set aside the writ revives, and if attachment has already been
completed, the attachment revives as well.
Should the assets of an insolvent estate be sold before sequestration, but the sheriff was provided
with a sequestration order before he paid over to the plaintiff, the proceeds should be paid to the
trustee (see section 20(2)(a).
7. The effect of a sequestration on a credit agreement
Should an agreement fall within the definition of an instalment agreement as set out in section 1 of the
National Credit Act (Act 34 of 2005), section 84 of the Insolvency Act provides for a specific
arrangement. In terms of section 84 the owner (e.g. a bank) loses ownership but obtains a hypothec
over the assets which it had formerly owned.
Should the sheriff therefore receive a warrant of delivery or an order to attach an item (normally a
vehicle) and he knows that a sequestration order exists, the sheriff cannot attach the vehicle simply
because the bank has lost its ownership and gained a hypothec. The order should therefore be
returned.
8. The effect of the publication of a notice of intention to surrender an estate
It is a formal requirement for a person who intends to surrender his estate to give notice by publishing
his intention to do so in the Government Gazette and a newspaper circulating in the district in which he
resides or principally trades.
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In terms of section 5 of the Insolvency Act, no assets attached may be sold in execution by the sheriff
after the publication in the Government Gazette of the notice of intention to surrender. The sheriff must
stop a sale in execution after the publication in the Government Gazette has come to the sheriff’s
attention.
Note that publishing in a local paper is not mentioned in section 5. Publication in a local paper of the
notice to surrender is a prerequisite to stop a sale in execution.
It is only the sale in execution that is stayed by the notice and not the writ or attachment or execution
of any other court orders.
The sheriff can thus continue to execute any writ or court order. It would however be advisable to
inform the lawyer or other instructor that the sheriff can attach and remove assets but would not be
able to sell them, which would result in costs that would be unrecoverable.
Repossession of assets, eviction orders, etc., is however not affected.
The legal consequences of a sale in execution and section 5 of the Insolvency Act have been widely
discussed. The courts perceive the sale in execution as a two-fold process, i.e. the first part of the
process is the actual sale, and the second part is the transfer that takes place in the purchaser's name
at the Deeds Office.
A 2013 judgment in the Supreme Court of Appeal, JP Fourie N.O. and M Barnard N.O. v GV Edkins
(Case no. 740/12), brought an end to the uncertainty as to what happens when a person is
sequestrated after the sale in execution took place. Effectively, the implication of the judgment is that
the sale in execution is stayed by the sequestration order. It does not matter whether it was an
enforced sequestration or a voluntary surrender of a person’s estate.
The court regarded the registration of the property in the purchaser's name as a part of the execution
process which is stayed in terms of section 20. Therefore the registration process could not proceed.
The affected party (the bondholder or purchaser) would have to convince the court to direct otherwise
(thus confirming the sale).
Should the final sequestration order be granted before registration of the property however, the
proceeds would have to be paid to the trustee and not the execution creditor.
Another relevant aspect is the question of whether the sheriff can continue with a sale in execution
after a notice to surrender an estate has been published in terms of section 5. The judgment in the
Laetitia Ndema v Absa and others case in the Eastern Cape allowed the sale to proceed if a
suspensive condition was included in the conditions of sale. This suspensive condition determined that
the sale would be subject to the successful application to surrender a person's estate.
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This view is not shared by all the courts (see the cases above and also Muddiman v Registrar of
Deeds, KwaZulu-Natal (Case no. 3097/12) where the issue was directly addressed). Section 5(1) of
the Insolvency Act reads: “After the publication of a notice to surrender in the Gazette in terms of
section four, it shall not be lawful to sell any property of the estate in question...” The wording is so
clear and direct that the inclusion of the suspensive condition should be discouraged.
In addition to the above-mentioned, the Consumer Protection Act defines a sale in execution as an
absolute sale to be completed at the fall of the hammer. Rule 46 of the High Court Rules specifies that
a sale in execution is a sale without reserve. The judgment in Syfrets v the Sheriff Durban Central was
that a sale in execution was a once-off occasion and that the rules of court cannot be interpreted to
allow a sheriff – conducting a sequence of sales at different times, under different permutations,
extending a sale advertised at a stipulated time and a stipulated location – in pursuance of the
conditions of sale, into a process of sale in perpetuity.
9. Attachment of assets by the sheriff after sequestration
Section 19 is very clear as to the duty of the sheriff on receiving a sequestration order. Note that the
definition of a sequestration order includes a provisional sequestration order (sec. 2).
Section 19 (1) of the Act leaves the sheriff no discretion. The sheriff must attach and make an
inventory of the movable property of the insolvent estate:
1.

which is in his district;

2.

which is capable of being delivered from hand to hand;

3.

which is not claimed by a third party to be held in pledge or in terms of a lien; or

4.

which has not been attached by a sheriff.

Property already attached by the sheriff need not be included in the section 19 inventory. The sheriff
must however inform the Master and trustee of assets attached. The sheriff must take into possession
goods attached as stated in section 19.
In practice sheriffs are hardly ever, if at all, provided with the sequestration order. It has become
general practice that trustees take into possession the assets of the insolvent estate without the sheriff
having the opportunity to act in terms of section 19.
10. Practical tips regarding section 19
Sheriff about to execute writ and remove.
The defendant’s lawyer informs the sheriff that an application for sequestration will be served before
court shortly.
Action: the sheriff can continue. After sequestration the sheriff will have to attach in any case in terms
of section 19. If assets are attached and removed the instructing attorney is liable for the attachment
and removal costs as well as the storage to date of sequestration.
Advice: Get specific instructions to continue in view of information received of pending sequestration.
Inform instructing attorneys of the consequences.
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The same procedure should be followed if a writ is executed after a section 5 notice of intention to
surrender estate has been published.
Be aware: sheriffs have difficulty in recovering their costs for service in terms of section 19. The
trustee is only due to pay your taxed account after finalisation of the liquidation account, which could
take years. Your fees after sequestration are preferent (sec. 97) but your fees for execution costs will
be paid from the unencumbered residue, where such residue exists (sec. 98).
Be careful when entering into expenses for removal and storage in terms of section 19. Sheriffs have
on numerous occasions paid this from their own pockets.
Note: if you are in possession of assets and the insolvent estate owes storage or removal costs, you
might have a lien. Do your best not to part with the assets without payment.
Remember: sections 95 to 103 are relevant as they determine preferences in your ordinary distribution
account after a sale in execution of immovable property (Rule 46, High Court Rules).
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