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FOREWORD
The NBT is an educational programme that has been rolled out in the respective nine provinces by the
South African Board for Sheriffs [SABFS] for the past 10 years. It targets sheriffs, deputies and key
office personnel to enhance their capability to discharge responsibilities and duties in an effective and
efficient fashion. The sub-text of the NBT is to keep the profession abreast with emerging legislation and
rules, with the nett effect of professional service delivery. An additional outcome of this programme is
to enhance accredited courses, offered by the Board, such as the as the Sheriffs’ Introductory Course
[SIC].
This year’s training has the foci points of:
•
Guiding sheriffs in respect of the interpretation of Rules 43 & 46 that came to effect on 22
		
December 2017;
•
Executing evictions within the context of our Constitution with the emphasis on Human
		
Rights;
•
Exercising best practice in the attachment of motor vehicles.
The material developed has drawn on a range of resources, spearheaded by the Chairperson of the
Training and Development Committee of the Board, Mr. Allan Murugan. Mrs Estelle Carelse [Sheriff
Kuils River South], is the co-writer of this material. Additional contributions by Messrs. Harry Van
Nieuwenhuizen [Sheriff Emalahleni] and Faan Van Wyk [Sheriff Potchefstroom], Fred Coetzer [Sheriff
Roodepoort] and Chris De Wet [Sheriff Bloemfontein West], is acknowledged.
Mr Peacemore Mhodi provided some key insights regarding the views of the South African Human
Rights Commission on the legislative framework and practices of mass evictions, which is undergirded
by community case studies.
The South African Board for Sheriffs would like to thank each person that so generously gave their time
and made an effort to develop and complete the learner material in this book.
We especially thank Allan Murugan, and Estelle Carelse, for their dedication to the profession and
commitment to the SABFS. Their passion for skills development is to be admired and their knowledge
of relevant legislation and the unique sheriffs’ profession, is exemplary.
Mrs. C. Mabuza
Chairperson of the SABFS
September 2018
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BACKGROUND TO NBT 2018
Transformation of the sheriffs’ profession should not only pursue the notion and practice of representivity,
but should concurrently be geared at providing excellent service in favour of customers the profession
serves. Re-dress of historical imbalances should coincide with a high standard of service delivery and
professional ethics. We believe that training is a critical element of transformation and therefore a whole
set of training programmes were developed to address the deficiencies in the system of civil justice.
The purpose of this training programme is to ensure that participants have basic competence to deal
with matters relating to the civil justice system, procedures and processes, with specific reference to
operational areas of work affecting the role and duties of the sheriff. The Needs Based Training (NBT)
programme in respective provinces further consolidate the initial training received, for example the
Sheriffs Introductory Course (SIC), a three week accredited course, which is mandatory for all newly
appointed sheriffs.
The 2018 NBT has three learning focus areas:
•
		

Trust Accounts within the context of Rules 43 & 46. The training will continue from Rule
46 focus on distribution accounts and the control of trust accounts.

•
		
		

Evictions. Noting the elections of 2019, in tandem with the pervading land grab issue, the
application Human Rights in the context of evictions should consistently be brought to the
attention of sheriffs. The SA Human Rights Commission would play a central role in this.

•
		
		
		

Attachment of vehicles. One of the matters escalated by the Complaints Committee
of the Board was the confusion of sheriffs in respect of the attachment of vehicles. There
have been occasions where sheriffs would attach a vehicle and sell it at auction, only to
find afterwards that the vehicle is still on HP or belong to another person.

The qualifying learner of this informal programme will be capable of:
•
•
•
•
•
•
•
•
•
•
•
•
•
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Understanding the relevant changes to Rules 43 & 46
Explaining, defining and practicing the above Rules.
Describing the recent case law applicable to the Rules
The application of the Rules in respect of administrating Trust Accounts.
Ranking in distribution of funds in Trust Accounts.
Reporting procedures on Trust Accounts.
Describing and practicing relevant Constitutional Laws relating to evictions and human rights.
Distinguishing between mass-, residential- and business evictions.
Planning and executing evictions within the framework of human rights.
The role of the sheriff in the eviction process of residential- business and massive evictions.
Defining and understanding relevant legislation relating to the attachment of vehicles.
Describing the potential different interest parties in the attachment of vehicles.
Systematic and practical steps to be taken when attaching vehicles.
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RULES 46 & 43
Introduction: The harmonisation of Rules 43A and 46A
Kindly note that certain procedures may differ from province to province and therefore we urge
you to continue with the practice that is acceptable in your area, provided that it remains in line
with the Rules.
Rule 43A and Rule 46A are the new additions to Rule 46 and are now harmonised. These Rules aim
to regulate the manner in which property is executable. Although this process mostly involves the
execution creditor and her attorney, sheriffs do play a very important role in ensuring that proper
personal service of the notice of application [FORM 1 B] is obtained from the defendant. The SABFS,
in conjunction with the South African National Association of Progressive Sheriffs [SANAPS] and the
South African Sheriffs Society [SASS] have studied the amendments to Rule 46A, Rule 46 and the Form
21 with the aim of assisting the profession in implementing the amendments correctly. There are still
some grey areas that need to be clarified and possibly to be re-considered by the Rules Board. Sheriffs
will continuously be updated on the application of Rule 46, which came to effect on 22 December 2017.
For the purpose of this training session we will briefly recap on the requirements of Rule 46, the
attachment and sale process, however, the focus will be as from Rule 46 (10) which includes;
•
The cancelation of the sale process,
•
Distribution of the proceeds of the sale,
•
Transfer process and administration of the trust account.
A few critical points on the Rules
To ensure that we do not only interrogate the Rules in academic terms, we assembled a few critical
points for the sheriff to take cognisance of. We would urge you to refer to flowcharts and annexures,
in this manual for further interpretation of Rules and precedents of Forms.
1.
Sheriffs should be aware of Rule 46A and its requirements.
		
a) Establish whether a reserve price was set
		
b) Have any special conditions been set with regard to the attachment and sale of the
			 property in the court order
2.
Sheriffs are now obligated in terms of Rule 46 (4)(a) to compile improvements of immovable
		
property by gaining access to the property even with the use of a locksmith prior to
		
allocating a sale date.
3.
Sheriffs should be aware of Rule 46 (5) (a) of the notice of intention of the sale of the
		
property in writing drafted by the attorney to be served by the sheriff upon the following:
		
• Preferent creditors;
		
• The local authority, if the property is rated; and
		
• The Body Corporate, if the property is a sectional title unity;
4.
The execution creditor shall prepare the conditions of sale not less than 35 days prior to
		
the date of sale.
5.
Any interested party may submit to the Sheriff in writing further or amended conditions of
		
sale not less than 25 days prior to sale.
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6.
7.
		
8.
		
9.
		
		
10.
		
		
11.
		
		
		
12.
		

The sheriff must settle the conditions of sale not less than 20 days prior to sale.
The sheriff shall furnish a copy of the conditions of sale to other sheriffs appointed in the
applicable district.
The sheriff must serve a copy of the conditions of sale not less than 15 days prior to the
sale on the judgement debtor.
Any interested party may apply to court 10 days prior to the date of sale and upon 24
hours’ notice to all known affected parties for the modification of the conditions of sale.
The magistrate may make an order thereto, including an appropriate order of costs.
The execution creditor shall appoint a conveyancer to attend to the transfer of the property,
should the conveyancer appointed by the execution creditor not proceed timeously or
satisfactorily with the transfer, the sheriff shall be entitled to appoint a new conveyancer.
The purchaser shall immediately on demand pay the sheriffs’ commission calculated as
follows: 6 % on the first R100 000,00 and then 3.5% on R100 001.00 to R400 000.00 and
then 1.5% on the balance of the proceeds of the sale subject to maximum commission of
R40 000.00 in total and a minimum of R3000.
Consumer Protection Act Rule [CPA] 68 Of 2008 And Financial Intelligence Centre Act
[FICA], 38 Of 2002 Compliance On The Day Of Sale:

a)
b)
c)
d)
e)
f)
		
g)
h)
i)
		
j)
		

All sales in execution must comply with the CPA 68 of 2008 and FICA.
A copy of ID and three months’ old Utility Bill is required (FICA compliant).
Rules and Conditions of Sale must be displayed in a noticeable area.
The sheriff must register all potential buyers.
The sheriff must issue bidders cards to registered buyers.
The prospective buyers must pay a refundable registration fee (as per the CPA). All monies
collected as registration deposit must be deposited into the TRUST ACCOUNT.
Receipts must be issued for all monies collected.
The sheriff must read the conditions of sale.
The sheriff must announce rates and levies amount prior to the commencement of the
sale.
Deposit trust monies immediately in the trust account upon receipt (this includes deposits
in respect of sales of properties, as well as registration fees).

13.
For distribution of proceeds sheriffs must note that all amounts paid of the deposit, balance
		
of purchase price and interest must be held in his/her trust account and not paid to the
		
attorneys or any other party, until transfer takes place.
14.
At the conclusion of auction:
		
• The sheriff must request the highest bidder to sign the conditions of sale, pay the
			 required deposit as per the bid price and pay the sheriff’s commission.
		
• Should the sheriff not achieve the required reserve price as stipulated in the court
			 order, then he/she is required to prepare a report in terms of Rule 46A (9)(d) and lodge
			 before a judge in chambers for confirmation of the sale.
		
•
Should your court not be within your jurisdiction then it is recommended that your
			 report be forwarded to the instructing attorney to lodge same before the court for
			consideration.
		
• A copy of the report must be served upon the purchaser and attorney.
		
• We further recommend that sheriffs utilise the respective sheriffs’ programmes to
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•
			
			

compile the report alternatively prepare a separate report on word document.
The tariffs under Rule 68 and Table C part ii do not provide for a fee for this report,
therefore until such time that the profession formally addresses the Rules Board
regarding the fee, we recommend that the fee of R47.00 be used.

		
•
			
			
		
•
			
			
			

If possible attach photos of the property and inform the court of any defects to the
property that you have found upon completing the improvements. Also if there are any
positive aspects that the court should be made aware of on the property.
In order to comply with this Rule 46A (9)(d), it is imperative that sheriffs strictly follow
the Consumer Protection Act 28 of 2008 in regards to auction process. Eg. Registration
of buyers, FICA compliance, collecting registration deposit, issuing of bidders cards,
displaying auction rules etc.

Now that we have recapped on the attachment and sales process and its requirements, we
would now proceed to look at the cancellation, distribution process and administration of the
trust account.
CANCELLATION PROCEDURE RULE 46 (same process followed in Rule 43) - refer to page 91
Rule 46(11)(a)(i) if the purchaser fails to carry out any obligations due by the purchaser under the
conditions of the sale, the sale may be cancelled by a judge summarily on the report of the sheriff
conducting the sale, after due notice to the purchaser, and the attached immovable property may be
put up for sale again.
(ii)

The report shall be accompanied by a notice corresponding substantially with Form 21A of the
First Schedule.

(iii) If the sale is cancelled, the sheriff shall inform the judgement debtor of the cancellation.
In order to comply with Rule 46 (11) (a)(i)(ii)(iii) the process will be guided by the following
procedure.
Step 1: Should the purchaser not comply with his obligations in terms of conditions of sale within
the prescribed time period the sheriff is required to give notice in terms of Rule 46 (11)(a)(i) to remedy
the situation failing which his intention to cancel the sale and hold the purchaser liable for all or any
damages that may occur through the cancelation.
In order to compile the notice to the purchaser the sheriff must understand requirements in terms of the
conditions of sale and more especially the relevant clause of the conditions that the purchaser failed
to settle.
The following annexed Notice to the purchaser can be used as a precedent. It must be noted that there
is no prescribed form and sheriffs can use the attached Notice to design or prepare their own.
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Step 2: Should the purchaser still not comply after receiving the above Notice in the prescribed time
period given by the sheriff as stipulated in the Conditions of sale and after consultation with the
judgement creditors attorneys the sheriff will then proceed to prepare the chamber book application
together with the sheriff’s report in terms of Rule 46 (11) for submission to the judge in chambers.
The Chamber book application (Form 21A) should be served upon the purchaser and execution creditor
and proof of service should be attached to the application. (Refer to the precedent of Return of service)
Step 3: As soon as the cancelation order is granted the sheriff is required in terms of Rule 46 (11)(a)(iii)
to serve the order of court upon the judgement debtor.
The sheriff is required to inspect the court order granted and ascertain whether the deposit should be
refunded or retained in the sheriffs trust account for a specified period of time as per the conditions
of sale or until such time that the property has been sold to a third party and plaintiffs damages has
been quantified.
Thereafter the sheriff should prepare a plan of distribution in order to refund the deposit paid by the
depositor after deduction of the sheriffs costs for cancellation (as per his return of service) and attorneys
taxed bill of costs, depending on the order granted. (Note payment of attorneys costs should only be
made against a bill duly taxed and allowed by a taxing master).
Distribution of proceeds procedure Rule 46 - refer to page 84
All monies in respect of the purchase price of the immovable property sold in execution shall be paid
to the sheriff and the sheriff shall retain such monies in his or her trust account until transfer has been
given to the purchaser. RULE 46(13)(a)
Sheriffs must note that all amounts paid of the deposit, balance of purchase price and interest
must be held in his trust account and not paid to the attorneys or any other party, until transfer
takes place.
The Sheriff conducting the sale shall give transfer to the purchaser against payment of the purchase
money and upon performance of the conditions of sale and may for that purpose do anything necessary
to effect registration or transfer, and anything so done by him or her shall be as valid and effectual as if
he or she were the owner of the property. RULE 46(13)(b)
No amount of the purchase money shall be paid out until the provisions of sub-rule (14) have been
complied with. RULE 46(13)(c).
After conclusion of the sale, but before preparation by the sheriff of a Plan of Distribution, the execution
creditor or his or her attorney shall provide the sheriff with a certificate of all money paid by the execution
debtor to the execution creditor or his or her attorney after the issue of the writ of execution. RULE
46(14)(a).
The certificate as mentioned above must note all payments made together with the outstanding
balance owing to the creditor.
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Within 10 days after the date of registration of the transfer, the sheriff shall have prepared a Plan
of Distribution of the proceeds in order of preference, and must forward a copy of such plan to the
registrar and to all other sheriffs appointed in that district. RULE 46(14)(b)(i).
Upon registration of transfer the transferring attorneys must furnish the sheriff with a conveyancer
certificate confirming that the said property has been transferred into the name of the purchaser. Upon
receipt of the said certificate the sheriff would proceed in terms of the above rule.
Immediately thereafter the said sheriff shall give notice to all parties who have lodged writs and to the
execution debtor that the plan of distribution will lie for inspection at his or her office and the office
of the registrar for 15 days from a date mentioned, and unless such parties signify in writing, their
agreement to the plan, such plan will so lie for inspection. RULE 46(14)(b)(ii)
Note that plan of distribution must be forwarded to the debtor, creditor attorneys and any other
creditor mentioned on the conveyance certificate. It is important for sheriffs to adhere to these
timeframes to ensure compliance with the rules.
After deduction from the proceeds of the costs and charges of execution, the following shall be the
order of preference (RULE 46(14)(c)):
•
The claims of preferent creditors ranking in priority in their legal order of preference RULE
		 46(14)(c)(i)
•
The claims of other creditors whose writs have been lodged with the sheriff in order of
		
preference appearing from sections 96 and 98A to 103 (inclusive) of the Insolvency Act,
		
1936 (Act No. 24 of 1936) as amended. RULE 46(14)(c)(ii)
Any interested person objecting to the plan must •
•
•

Before the expiry of the period referred to in paragraph (b)(ii) of this sub-rule give notice in writing
to the sheriff and all other interested persons of the particulars of the objection RULE 46(14)(d)(i); and
Within 10 days after the expiry of the period referred to in paragraph (b)(ii) bring such objection
before a judge for review upon 10 days’ notice to the sheriff and the said persons. RULE 46(14)(d)(ii)
The judge on review shall hear and determine the matter in dispute and may amend or confirm
the plan of distribution of may make such order including and order as to costs as to him or her
seems appropriate. RULE 46(14)(e)

If no objection is lodged to such plan RULE 46(14)(f)(i), or the interested parties signify their concurrence
therein RULE 46(14)(f)(ii), or the plan is confirmed or amended on review RULE 46(14)(f)(iii),
The sheriff shall, on production of a certificate from the conveyancer that transfer has been given to the
purchaser, pay out in accordance with the plan of distribution.
Neither a sheriff nor any person on behalf of the sheriff shall at any sale in execution purchaser any
immovable property offered for sale either for himself or herself or for any other person. RULE 46(15)
In this rule, the word “days” shall have the same meaning as “court days” as defined in Rule 1
of the Rules.
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Harmonisation of
Rule 43A and 46A

CHAPTER 1

46A EXECUTION AGAINST RESIDENTIAL IMMOVABLE PROPERTY FLOWCHART
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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT CAPE TOWN)

CASE NO:……………………………………………………

…………………………………………………………………

EXECUTION CREDITOR

………………………………………………………………...

EXECUTION DEBTOR

…………………………………………………………………

PURCHASER

REPORT IN TERMS OF RULE 46A(9)(d)
To the Registrar of the High Court
Insert
division:……………………………………………………………………………………………...
And to: Name of the
purchaser:……………………………………………………………………….…
Address of
purchaser:………………………………………………………………………………….....
Contact cell number
/telephone:………………………………………………………………………....
And to: Name of judgement
debtor:……………………………………………………………….……
Address of Judgement
debtor:……………………………………………………………………….….
And to: Name of Execution
Creditor:………………………………………………………….………...
c/o Name of Attorneys on
record:……………………………………………………………………….
PLEASE TAKE NOTICE that the sheriff of
…………………………………………………………...
presents his report in terms of Rule 46A(9)(d) and request that a judge in chambers make an
order in terms of the said rule on a sale that took place on the ………day of
………………….….
2018 at ………………………………………………………………at the sheriffs’ sales room at
…..
…………………………………………………on the immovable property described as
……………
……………………………………………………………………………………………………………
…
TAKE NOTICE FURTHER that in support of the report I attach herewith all documents as
listed under Rule 46A(9)(d)(i): The date, time and place at which the auction sale was
conducted:
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(ii) The names and identity numbers and contact details of the persons who participated in
the auction; and
(iii) The highest bid or offer made.
I confirm that the highest bid made was:………………………………….
By buyer number………………………… the name of the buyer
is…………………………….…..
contact no:………………………………..
Dated at …………………………………this …………day of ………………….….2018.
Sheriff of the High Court
Sheriffs details:
Area……………………..Address………………………………………..…………..
contact details……………………….……Reference…………………
Sheriff signature:…………………………Date:..……………………...

22
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT CAPE TOWN)

Case No – Saak No
17895/18
In the matter between
NEDBANK LIMITED

Execution Creditor

And
ADRI H VOS

Execution Debtor

Return in accordance with the provisions of the Supreme Court Act 59 of of 1959, as
amended
You are hereby advised that the sale in execution which took place on 09.12.2015 was sold
for an amount of R 750,000.00 to BIENKIE BEZUIDENHOUT. The reserve price stated in
the Conditions of Sale was not met and the Sale in Execution is pending upon the report
submitted with the Court. Return i.t.o Rule 46A(9)(d).
Deputy
Sheriff………………
Date: 23.12.2015

Tax Invoice Number: I 123456

Registration
Return
Telephone
Postage & Petties
Copy
Fax
Examination of Advertisement
Consider Conditions
Electronic Advertisement
VAT/BTW
Total
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Harmonisation of
Rule 43A and 46A

CHAPTER 2
FORMS

A		
B		
C		
D		
E		
F		
G		
H		
I		

RETURN OF SERVICE FOR NOTICE OF APPLICATION I.T.0. RULE 46
NOTICE OF ATTACHMENT FORM 20A-PRECEDENT
LETTER TO REGISTRAR TO RECORD INTERDICT
PREPAID ENVELOPE AND REPLY SHEET FROM REGISTRAR
RETURN OF SERVICE - NOTICE OF ATTACHMENT - REGISTRAR
RETURN OF SERVICE - NOTICE OF ATTACHMENT - DEFENDANT
RETURN OF SERVICE - NOTICE OF ATTACHMENT - OCCUPIER
IMPROVEMENT INVENTORY SHEET I.T.O. RULE 46(4)(a)
RETURN OF SERVICE FOR COMPILING IMPROVEMENT
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Harmonisation of
Rule 43A and 46A

CHAPTER 3

SALE IN EXECUTION PROCESS
J		
K		
L1 & L2
M		

LETTER TO ATTORNEY FOR SALE REQUIREMENTS
RETURN OF SERVICE FOR SALES NOTICE ON PREFERENT CREDITOR
RETURN OF SERVICE OF SALE NOTICE ON DEFENDANT AND OCCUPIER
RETURN OF SERVICE - AFFIXING TO NOTICE BOARD COURT AND ON SITE
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Rule 43A and 46A

CHAPTER 4

AUCTION PROCESS AND PROCEDURE
Form 21
N		

CONDITIONS OF SALE FORM 21
RETURN OF SERVICE OF CONDITIONS OF SALE ON DEFENDANT
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Harmonisation of
Rule 43A and 46A

CHAPTER 4 continued

AUCTION PROCESS AND PROCEDURE CONSUMER PROTECTION ACT 68 OF
2008 - REQUIREMENTS

REGISTRATION CARDS WITH RULES OF AUCTION
BIDDER CARDS
RECEIPT FOR COLLECTION OF TRUST MONIES
RECEIPT FOR COLLECTION OF BUSINESS MONIES
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Harmonisation of
Rule 43A and 46A

CHAPTER 4 continued

AUCTION PROCESS AND PROCEDURE CONSUMER PROTECTION ACT 68 OF
2008 - REQUIREMENTS continued

O		
P		
Q		
R		

RETURN OF SERVICE - SALE PROCEEDED
RETURN OF SERVICE - COMMISSIONED EARNED
PLAN OF DISTRIBUTION ACCOUNT x 2
RETURN OF SERVICE - STAYING SALE AS PER INSTRUCTIONS
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E E CARELSE

SHERIFF FOR THE MAGISTRATE AND HIGH COURT KUILS RIVER SOUTH
23 LANGVERWACHT ROAD KUILS RIVER 7580– P O BOX 565 KUILSRIVER 7579
DOCEX 9 KUILS RIVER
TEL: (021) 905 7450
FAX: (021) 903 3085
EMAIL: sheriffks@telkomsa.net

“Q2”

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)
CASE NUMBER:

502/12

In the matter between:
NEDBANK LIMITED

PLAINTIFF

LOUISA SOPHIA HICKS (ID NO: 6903170147085)

DEFENDANT

DEVINEPROPERTY (PTY) LTD Registration Number: 2017/259535/07

PURCHASER
DISTRIBUTION

PROPERTY KNOWN AS

ERF 9330 KUILS RIVER

ALSO KNOWN AS

27 BELLHOME STREET HIGHBURY KUILS RIVER

BOND ACCOUNT HOLDER

NEDBANK LIMITED

BOND ACCOUNT NUMBER

8,141,730,229,201

PURCHASE PRICE

900,000.00

10% DEPOSIT

90,000.00

BALANCE OF PURCHASE PRICE
INTEREST ON PURCHASE PRICE

PAID TO NEDBANK LIMITED

810,000.00
36,050.53
-

-

936,050.53
-

R 936,050.53

TO

KEMP & ASSOCIATES
DOCEX 27 DURBANVILLE

AND TO

HIGH COURT WESTERN CAPE
VIA: DOCEX

Needs Based Training [NBT] 2018

R 936,050.53

YOUR REFERENCE:
ES/Desilene/W0025571/da
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Harmonisation of
Rule 43A and 46A

CHAPTER 5

CANCELLATION PROCESS RULE 46(11)
		
S		
T		
		
U		
V		

NOTICE PLACING PURCHASER ON TERMS RULE 46(11)
RETURN OF SERVICE - NOTICE PLACING PURCHASER ON TERMS
CHAMBER BOOK APPLICATION I.T.O.RULE 46 (11)-FORM 21(A) RETURN OF
SERVICE - CHAMBER BOOK APPLICATION - PURCHASER
RETURN OF SERVICE - CHAMBER BOOK APPLICATION - DEFENDANT
RETURN OF SERVICE - CHAMBER BOOK APPLICATION - PLAINTIFF
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Harmonisation of
Rule 43A and 46A

CHAPTER 6
•

FEES CHARGED FOR ATTACHMENT AND SALE IN EXECUTION - RULE 68 OF THE HIGH
COURT ACT 59 OF 1959 AND DESCRIPTION OF FEES IN THE MAGISTRATE’S COURT.
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Immovable Fee Structure: Tariffs as per Rule 68 Of Act 59 Of 1959 And Magistrate’s Court Tariff
Table C Part II
1.

SERVICE ON THE REGISTRAR OF DEEDS : REGISTERED POST
1.1
HIGH COURT:
Registration

R

Attachment of fixed property

R

Return

Execution

Notice of attachment
Copies

Letters written

Registered post
Post & petties
Vat copy

Emails received
Emails sent
Telephone

Fax received
Fax sent

R
R
R
R
R
R
R
R
R
R
R
R
R

1.2 MAGISTRATE’S COURT:
Registration

R

Execution

R

Return

Attachment fixed property
Notice of attachment
Copies

Letters written

Registered postage
Post & petties
Vat copy

Emails sent and received

108

R
R
R
R
R
R
R
R
R
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2.

SERVICE OF THE WRIT AND NOTICE OF ATTACHMENT UPON THE DEFENDANT AND
OCCUPIER BY THE DEPUTY – FOR EACH RETURN
2.1

HIGH COURT

Registration

R

Execution

R

Return

Notice of attachment
Travelling

R

Post & petties

R

Letters written

R

Vat copy

2.2

R

MAGISTRATE’S COURT

Registration

R

Execution

R

Return

Travelling

Post & petties
Vat copy
3.

R

R
R
R
R

SERVICE OF NOTICE OF SALE ON DEFENDANT AND OCCUPIER – PER RETURN
3.1

HIGH COURT

Registration

R

Execution

R

Return

Travelling

Post & petties
Vat copy
3.2

R
R
R
R

MAGISTRATE’S COURT

Registration

R

Return

R

Execution

R

Travelling

R

Post & petties

R

Vat copy

R
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4.

STAYING OF IMMOVABLE SALE IN EXECUTION
4.1

HIGH COURT

Registration

R

Staying sale

R

Return

Perusing conveyancer’s certificate
Execution

Perusing notice of sale

Perusing condition of sale
Affixed notice of sale
Letters written
Fax sent

Fax received
Telephone

Cell phone
Email

Post & petties
Vat copy

Sundry - CPA

Proof to preferent creditor

R
R
R
R
R
R
R
R
R
R
R
R
R
R
R
R

4.2 MAGISTRATE’S COURT
Registration

R

Staying sale

R

Return

Perusing conveyancer’s certificate
Perusing notice of sale

Perusing conditions of sale
Affixing notice of sale
Execution

Letters written
Fax sent

Fax received
Telephone

Cell phone
Email

Postage & petties

R
R
R
R
R
R
R
R
R
R
R

Vat copy

R

Proof to preferent creditor

R

Sundry – CPA

110
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5.

WITHDRAWAL
5.1

HIGH COURT

Registration

R

Execution

R

Return

Withdrawal

Fax received

Letters written
Fax sent

Telephone

Registered post

Postage & sundries
Emails

Vat copy
5.2

R
R
R
R
R
R
R
R
R
R

MAGISTRATE’S COURT

Registration

R

Execution

R

Return

Withdrawal

Fax received

Letters written
Fax sent

Telephone

Registered post

Postage & sundries
Emails

Vat copy
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R
R
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R
R
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6.

PLAN OF DISTRIBUTION
Giving transfer to purchaser

R

Letters

R

Preparing distribution plan
Post & petties

Telephone calls
Fax received
Fax sent
Emails

Bank charges

Search and enquiry
Time engaged
Vat
7.

R
R
R
R
R
R
R
R
R

IMPROVEMENTS
7.1

HIGH COURT

Registration

R

Execution

R

Return

Improvements
Copies

Post & petties

Time engaged (if applicable)
Vat copy

Locksmith (if applicable)
Travelling
7.2

R
R
R
R
R
R
R
R

MAGISTRATE’S COURT

Registration

R

Execution

R

Return

Improvements
Copy

Post & petties
Vat copy

Locksmith (if applicable)
Travelling

112
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R
R
R
R
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R
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8.

AFFIXING NOTICE OF SALE: COURT, SHERIFF’S NOTICEBOARD & ATTACHED PROPERTY
8.1

HIGH COURT

Registration

R

Affixing

R

Return

Travelling

Post & petties
Vat copy
8.2

R
R
R

MAGISTRATE’S COURT

Registration

R

Affixing

R

Return

Travelling

Post & petties
Vat copy
9.

R

R
R
R
R

SERVING RULE 46 (A) APPLICATION
Registration

R

Execution

R

Return

Travelling

Post & petties
Vat copy

R
R
R
R

10. SERVICE ON BONDHOLDER/SARS - REGISTERED POST
10.1

HIGH COURT

Registration

R

Execution

R

Return

Notice of attachment
Registered post
Post & petties
Vat copy
Emails
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R
R
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R
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10.2

MAGISTRATE’S COURT

Registration

R

Execution

R

Return

Letters
Emails

Registered post
Post & petties
Vat copy

R
R
R
R
R
R

11. SALE RETURN:
11.1

HIGH COURT

Registration

R

Execution

R

Return

Sundry CPA requirement

Perusing conveyancer’s cert
Perusing notice of sale

Perusing conditions of sale
Telephone
Emails

Letters

Faxes received
Faxes sent
Postage

Vat copy

Proof of service on preferent creditor

R
R
R
R
R
R
R
R
R
R
R
R
R

12. SERVICE OF CONDITIONS OF SALE
12.1

HIGH COURT

Registration

R

Execution

R

Return

Travelling

Post & petties
Vat copy
Letters
Emails

114

R
R
R
R
R
R
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13. HIGH COURT: RULE 46(11) NOTICE
Registration

R

Service

R

Return

Notice 46(11)
Travelling

Post & petties
Vat copy
Emails

R
R
R
R
R
R

14. RULE 43(11) NOTICE
Registration

R

Execution

R

Return

Notice 43(11)

Post & petties
Vat copy

R
R
R
R

15. CHAMBER BOOK APPLICATION - RULE 46(11) PREPARATION
15.1

HIGH COURT

Registration

R

Preparation - chamber book

R

Return

Letters written
Emails

Time engaged
Post & petties

Signing of affidavit
Travelling
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R
R
R
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15.2

SERVICE OF PLAN OF DISTRIBUTION ON DEFENDANT

Registration

R

Service

R

Return

R

Travelling

R

Post and petties

R

Vat copy

R

Letters

R

Emails
15.3

R

SERVICE OF PLAN OF DISTRIBUTION ON THE EXECUTION CREDITOR

Registration

R

Service

R

Return

R

Travelling

R

Post and petties

R

Vat copy

R

Letters

R

Emails
15.4

SERVICE ON THE PLAN OF DISTRIBUTION ON REGISTRAR

Registration

R

Service

R

Return

Travelling

Post and petties
Vat copy
Letters
Emails

116
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R
R
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Harmonisation of
Rule 43A and 46A

CHAPTER 7

ADMINISTRATION OF TRUST ACCOUNTS FOR SHERIFFS
Outcomes of learning unit

On completion of this learning unit, the learner should be capable to understand and apply:
•

Legislation pertaining to trust and business accounts in order to comply with professional standards

•

The requirements for maintaining trust and business accounts according to the relevant legislation

•
•
•

The requirements for opening a trust and business account according to the relevant legislation
The reporting procedure for trust and business accounts according to legislative requirements
The focus is on trust accounts, though sheriffs should take a cognizance of similar regulations
applied to business accounts

LEGISLATION
Legislation pertaining to trust accounts
There are different sets of legislation that regulate the statutory compliance of business and trust
accounts, which make up the professional standards required by the profession.
The Sheriffs Act regulates the legal obligations imposed on sheriffs in terms of the operations of trust
monies handled in the course of service and execution procedures, while other acts, such as the
Income Tax Act, regulate issues such as taxes on personal income, PAYE requirements for employees,
UIF contributions, skills levies payable and other acts that have an impact on the sheriff’s environment,
such as the Occupational Health and Safety Act an Workmens Compensation Fund.
The appointed sheriff is required to apply all of the requirements that this legislation imposes in order to
perform his or her duties professionally. The maintenance and upgrading of training and the qualification
of employees form part of the professional acumen required.
The Sheriffs Act
The Sheriffs Act is a statute that regulates all activities of sheriffs. Amongst these the running of the
Trust Account is also regulated. Section 22 in particular is the guiding Section on the issue of the Trust
Funds handled by sheriffs. The opening, running and reporting of these accounts are regulated by the
Sheriffs Act. Let us have a look at how this is regulated.
Accounts for trust moneys - Section 22 of the Act
(1) Every sheriff shall open and keep a separate trust account, which shall contain a reference to
this subsection, with a banking institution or building society, and shall forthwith deposit therein
the moneys held or received by him on account of any person.
(2) (a)
		
		
(b)
		

A sheriff may invest in a separate savings or other interest-bearing account opened by
him with a banking institution or building society any money deposited in his trust account and not
immediately required for any particular purpose.
A savings or other interest-bearing account referred to in paragraph (a) shall contain a
reference to this subsection.

(3)

The amount standing to the credit of an account opened by a sheriff in terms of subsection (1) or
(2), shall not form part of the assets of that sheriff or, if he or she dies or becomes insolvent, of his
or her deceased or insolvent estate.

(4)

Interest on money in an account mentioned in subsection (1) or (2) shall, unless the person on
whose behalf the sheriff is holding or has received those moneys, in writing indicates otherwise,
be paid in the prescribed manner to the Fund by the sheriff concerned: Provided that, before a
sheriff pays the interest to the Fund, he or she may deduct his or her expenses incurred in respect
of his or her trust account from the interest accrued on the trust account in accordance with a tariff
and procedure prescribed by the Board.
The interest earned in the trust account of the sheriff is paid over annually in the prescribed
manner and is the funding source of the Fidelity Fund.
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Establishment and control of Fidelity Fund for Sheriffs
(l) There is hereby established a fund to be known as the Fidelity Fund for Sheriffs, and into which
shall be paid
a)
Interest paid to the Fund in terms of section 22 (4);
b)
The prescribed contribution referred to in section 30 (1) (c) (ii) or 31 (2);
c)
Interest derived from the investment of moneys in the Fund;
d)
Moneys recovered on behalf of the Fund by virtue of the provisions of section 39;
e)
Moneys mentioned in section 41 (2);
f)
Moneys which may accrue to the Board from any other source.
(2)

The Fund shall be controlled and managed by the Board, which shall utilise the moneys in the
Fund in accordance with this Chapter.

(3) (a)
		
(b)

Moneys forming part of the Fund shall, until spent or invested in accordance with this Chapter,
be paid into and kept in an account opened with a banking institution or building society.
Such account shall be called the Fidelity Fund Account for Sheriffs.

Requirements for maintaining trust accounts according to relevant legislation
The ABC of trust accounting
From the above example you will notice that there is a basic principle shift in trust accounting from
general accounting, which is that the money being handled by the sheriff, remains the property of a
third party and never forms part of the sheriff’s profit. In some cases a portion of the money received
may constitute “sheriffs fees” which must be separated from the trust monies in a transparent manner
for clarification and auditing purpose.

When receiving money from a debtor, the sheriff may add the fees for execution to the amount owing
in terms of the issued writ. The sheriff shall endorse the writ by writing the amount of the debt and fees
collected, sign it and have it countersigned by the debtor or person making the payment.
In some situations the trust money is received by way of a sale in execution rather by way of direct
payment by the debtor. In these situations the sheriff shall clearly indicate in the vendu roll the amounts
received for each item sold reflecting the total amount of the proceeds of the sale, and reflecting all the
allowable deductions of sheriffs’ fees and costs from the proceeds.
This is done by way of a distribution account that accompanies the sheriff’s return of service. Although
the procedure requires all these preliminary checks and balances, the follow-up procedures of general
bookkeeping remains applicable.
I am sure you understand what is meant by the term reconciliation. Although this might be a boring
exercise for some, it is, however, still necessary to get you to respond with your views on the principle.
In order to grasp this principle, the following exercise has been devised to ensure that cross- referencing
of records provides an easy reconciliation method. This is a very simple, but basic procedure and we’ve
included it to facilitate the understanding of the principle. Be creative and draw or include examples of
the mentioned books.
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Imagine you are the sheriff of a medium-sized office. Over a period of two weeks you execute various
writs and in the process receive full payment, which includes your fees. You also conduct a sale in
execution of various matters and have to deal with the proceeds of this sale, which includes the
deduction of sheriff’s fees and the distribution of the proceeds of the sale.
Be creative, make up the required stats and apply these to the following instructions:
Step one
Issue receipts for all amounts received.
Step two
Enter amounts received into the bank deposit book. On the counter page of the bank deposit book,
record all the transactions by recoding the receipt numbers contained in the bank transaction(s).
The total amount of the receipts issued for that period must equal the amount of the bank deposit.
Endorse the date of banking on the counter page of the receipt book.
Step three
Once payment of the trust money is made by cheque, record the cheque number on the counter page
or carbon copy of the specific receipt issued for that matter. Cross out the receipt with a red pen
indicating the cheque number and date of payment. Enter on the counter page of the cheque book
the receipt number for which transaction the payment is made. Always counter record or endorse as
indicated.
Reconciliation
At any stage when it becomes necessary, but at least once a week, reconcile the account using the
following method:
•
Add all the amounts reflected on the receipts not crossed out for payment
•
Cross check the bank statement with the cheque book to determine cheques issued that have
already been reflected on the statement as paid out. Add up all cheques not reflected on the bank
statement from your cheque book stubs.
•
The total amount of the receipts banked, without cheques issued, added to the total amount of the
unpaid cheques should equal the balance of the bank statement. The amounts of bank charges
should be taken from the business account and should therefore not have a debit influence.
Interest earned in this account should be a surplus.
•
The trust account should never have a negative balance.
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STEP A
Direct payment of debt on writ
Payments is endorsed on the writ and countersigned by sheriff and defendant.
Money recived from sale in execution
Monies received properly recorded by way of the return of service and the vendu roll issued by the sheriff.

STEP B
All monies received from the debtor are recorded
Sheriff’s fees- Sheriff’s fees collected are receipted in the business account receipt book.

STEP C
AMOUNT RECEIVED ARE RECEIPTED IN THE RELEVANT BOOKS
Trust money- Trust money is receipted in trust receipt book.

STEP D
SPLITTING OF TRUST AND SHERIFF FEES
In some instances the amount paid to the sheriff may be contained in one cheque, which includes the trust money
collected together with the sheriff’s fees.
This combined amount paid by cheque containing trust and fees should be receipted in the trust receipt book.
The splitting takes place in the trust account where the fees are removed from the trust account by issuing of a
cheque from the trust account and made out in favor if the sheriff; and once again receipted in the receipt book of
the sheriffs business account

STEP E
SPLITTING OF TRUST AND SHERIFF FEES
In some instances the amount paid to the sheriff may be contained in one cheque, which includes the trust money
collected together with the sheriff’s fees.
All trust monies received shall be deposited into a trust account the day after receipt or as soon as possible as
directed by Section 22 of the Sheriffs Act. (This dealt with detail in this module).

STEP F
PAYMENT OF TRUST MONIES
When any account is managed there should be an easy and clear way to determine what amounts have been received, banked and paid out.
Although many sheriffs nowadays have computer programmes that deal with these issues, it is necessary that you
understand the basic principles of reconciliation of any account, be it trust or business.
All amounts of trust monies collected shall be paid out without any avoidable delay. In some cases this may take a
while awaiting distribution, or pro-rata distributions. Sales in execution of fixed property sometimes generate deposits that may have to remain in the trust account pending transfer of the fixed property sold.
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Flow Chart on Trust Account
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Reporting procedure for trust accounts according to legislative requirements
Some activities required in the sheriff’s office are regulated by statutes known as legal obligations. Let
us deal with each separately:
Study the table below for a brief introduction to the requirements and time limits set for the sheriff to
perform his or her duties:
Submissions of
an audit report or
a certificate by a
magistrate and the
payment of interest
earned on the trust
account in respect
of the preceding
financial year

Form 7
Regulation 8 of
the regulations
relating to
Sheriffs, 1990

Due date
150 days after
the last day of
February, i.e. 31
July of each year

Cheque payable:
Fidelity Fund for Sheriffs,
(Acc No: 070614407,
Branch: Thibault Square,
Code: 020909, Bankers:
Standard Bank)
Correct reference details is
your unique reference
number: unique ref

An application for
a Fidelity Fund
Certificate

Form 4
Regulations 3(7)

Due Date
31 October of
each year

Fidelity Fund for Sheriffs,
(Acc No: 070614407,
Branch: Thibault Square,
Code: 020909, Bankers:
Standard Bank)
Correct reference details is
your unique reference
number: unique ref

Professional
Indemnity Insurance

In accordance
with Section 33(1)
(m)

Due date
30 November of
each year

Sheriff to select Insurance
Company

Third Party Insurance

Resolution of the
SABFS

30 November of
each year

Sheriff to select Insurance
Company
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Legal Obligation Phase 2 (LOP2) (page 1)
OUR REF: Unique ref

DATE: date

TITLE: Mr/Mrs/Ms
JURISDICTION:

INITIALS: sheriff initials

SURNAME: surname

jurisdiction HL

POSTAL ADDRESS:

postal address

POSTAL CODE: postal code
FAX:
CELL:

fax no

EMAIL1:

cell no.

EMAIL 2:

email address

Dear Mr Makgale
YOUR UNIQUE REFERENCE NUMBER(S): unique ref

APPLICATION FOR FIDELITY FUND CERTIFICATE FOR 2ND PHASE OF COMPLIANCE WITH
YOUR LEGAL OBLIGATIONS
Please be reminded that the 2nd phase of the legal obligations is now due and payable to the Fidelity Fund for Sheriffs.

Please be advised that the Board is required in terms of the VAT Act, to charge VAT on all its supplies. VAT on the
Fidelity Fund Certificate will be charged as followed:
Sheriff

R500 + 15% VAT = R575;

Deputy

R300 + 15% VAT = R345; and

Existing Acting Sheriffs

R500 + 15% VAT = R575

Your invoice will be issued on receipt of your completed form and payment. The amount due will be based on the
number of deputies that you have in your employ as at the end of September 2018.

88 Loop Street, Cape Town. PO Box 15223, Vlaeberg 8018
Tel: 021 426 0577, Fax: 021 426 2598, E-mail: contact@sheriffs.org.za
www.sheriffs.org.za
South African Board for Sheriffs - Established Act 90 of 1986
Mrs C Mabuza (Chairperson), Adv H Mohamed, Mr A Murugan, Mr P Mogale, Mr L Mashapa,
Ms A Ralehlaka, Mr M Magida, Ms M Lephadi, Mr I Klynsmith, Ms K Sigenu, Mr A Nkhumise
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Form 4

(page 1)

REGULATIONS RELATING TO THE SHERIFFS ACT No. 90 of
1986. APPLICATION FOR FIDELITY FUND CERTIFICATE
[Regulation 3]
If you are applying for exemption from both courses please tick both yes blocks
Title:

Mr

Mrs

Ms

Full name:
Identity number:
Date of birth:

Surname:
Sex:

M

F

Race:

African

Coloured

White

Indian

Nationality:

Residential address

Telephone no.:

Postal code:

Business address

Telephone no.:

Postal code:

Postal address

Telephone no.:

Postal code:

From which date will you be able to act as sheriff?
Were you previously in possession of a Fidelity Fund Certificate? lf so, give details:

Have you at any time been dismissed from a position of trust by reason of improper conduct involving a breach
of such trust? If so, give details:
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Form 4 Annexure
CONFIRMATION OF APPOINTMENTS AS AT 30 SEPTEMBER 2018
(Regulation 3 of the Regulations relating to Sheriffs, 1990)
I, ___________________________________________________________________________________________________
(full names and surname) sheriff / acting sheriff for _________________________________________________________
____________________ (place or area of appointment hereby declare that the information below is to the best of
my knowledge true and authentic.

UNIQUE NO.

NO.

AMOUNT

ID NO.

NO.

AMOUNT

SHERIFF/ACTING SHERIFF(delete if not applicable)
DEPUTY SHERIFFS:
NAME & SURNAME

Amount due before VAT @15%
PLUS 15% VAT
Total Amount due by the end of October 2018

126

Needs Based Training [NBT] 2018

www.sheriffs.org.za

Sheriff Update Form
Required to be completed and returned to the South African Board for Sheriffs.

SHERIFF’S PERSONAL DETAILS
(FOR RECORD PURPOSES ONLY)

Title

Mr

Mrs

Ms

Gender

Male

Female

Permanent

Acting

Permanent

Acting

Permanent

Acting

Permanent

Acting

Full names
Surname
Race

ID Number
African

Coloured

Indian

White

Address

Postal
Address

Area Code

Postal Code

Residential

Personal Email
Address
Residential
Telephone
Number

Personal Cell
Number

SHERIFF’S OFFICE DETAILS
(FOR RECORD PURPOSES AND PUBLIC)

Office
Address

Postal
Address

Area Code

Postal Code

VAT Reg. No.

DOCEX No.

Office Phone
Number(s)

Office Fax
Number(s)

Office Cell
Number(s)

Office Email
Address(es)

Official Website

Jurisdictions
(indicate/
tick whether
Permanent or
Acting)

Signature:
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Deputy Update Form
88 Loop Street
Cape Town 8001

PO Box 15223
Vlaeberg 8018

Tel: (021) 426 0577
Fax: (021) 426 2598

Required to be completed and returned to the South African Board for Sheriffs.
* Please note each deputy sheriff is required to fill out a form.

DEPUTY SHERIFF’S PERSONAL DETAILS
(FOR RECORD PURPOSES)

Title

Mr

Mrs

Ms

Gender

Male

Female

Full names
Surname
Race

ID Number
African

Coloured

Indian

White

Address

Postal
Address

Area Code

Postal Code

Residential

DOCEX Number

Name of Sheriff
Appointed to
Jurisdictions

DEPUTY SHERIFF’S CONTACT DETAILS
(FOR RECORD PURPOSES)

Residential Phone Number
Personal Cell Number
Personal Email

Signature:
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Trust Account Update Form
88 Loop Street
Cape Town 8001

PO Box 15223
Vlaeberg 8018

Tel: (021) 426 0577
Fax: (021) 462 2099

Required to be completed and returned to the South African Board for Sheriffs.

ACCOUNT HOLDER’S DETAILS
(FOR RECORD PURPOSES)

Mr

Title

Mrs

Ms

ID Number

Surname

Full Names

ACCOUNT HOLDER’S DETAILS
(FOR RECORD PURPOSES)

Bank Name
Branch Name

Branch Code

Account Name
Account Number

Account Type

Unique Code

Jurisdiction

BANK’S STAMP
(A stamp is to confirm the details above)

Signature:
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Business Account Update
Form
88 Loop Street
Cape Town 8001

PO Box 15223
Vlaeberg 8018

Tel: (021) 426 0577
Fax: (021) 462 2099

Required to be completed and returned to the South African Board for Sheriffs.

ACCOUNT HOLDER’S DETAILS
(FOR RECORD PURPOSES)

Mr

Title

Mrs

Ms

ID Number

Surname

Full Names

ACCOUNT HOLDER’S DETAILS
(FOR RECORD PURPOSES)

Bank Name
Branch Name

Branch Code

Account Name
Account Number

Account Type

Unique Code

Jurisdiction

BANK’S STAMP
(A stamp is to confirm the details above)

Signature:
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CERTIFICATE OF PROFESSIONAL
INDEMNITY INSURANCE
We

__________________________________

insurance

brokers

confirm

that

Sheriff

_______________________for the below mentioned jurisdictions:

________________________________________________________________________________
________________________________________________________________________________
Has been issued with Professional Indemnity (PI) Insurance with _____________________ under
policy number: __________ and the insurance is valid for the period 1 December 2018 to 30 November
2019. The PI insurance covers both the sheriff and ___________ no. of deputy sheriffs in the employ
of the sheriff. There are _________ no. of office bound deputy sheriffs who are also included in the PI
cover under this policy.
This PI policy offers cover to the value of R 2, 000, 000.00 (Two million Rand) or more, and as a
minimum indemnifies the sheriff against any legal liability to pay compensation to a Third Party as a
result of:
1) a Claim made against the sheriff for an act/error/omission/misrepresentation/misstatement
committed or alleged to have been committed.
2) any unintentional breach of confidentiality trust /authority/ privacy whenever or wherever committed
or alleged to have been committed.
3) any defamation by sheriff by reason of words written or spoken.
4) the wrongful arrest or negligent rescue or escape of a Third Party; and
5) any dishonest, fraudulent, criminal act or omission committed by an Employee provided that no
indemnity shall be afforded to anyone committing or condoning such dishonest, fraudulent, malicious
or criminal act or omission, arising out of the sheriff’s professional Services.
Dated and signed this ____ day of _____________ 2018.

Signature:

________________________________

Print Name: ________________________________
Authorised FSP No:__________________________
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CERTIFICATE OF THIRD PARTY
LIABILITY COVER AS PER SECTION 35

We

__________________________________

insurance

brokers

confirm

that

Sheriff

_______________________for the below mentioned jurisdictions:

________________________________________________________________________________
________________________________________________________________________________
Has been issued with Third Party Liability cover with _____________________ under policy number:
__________ and the Policy is valid for the period 1 December 2018 to 30 November 2019.
This Third Party policy covers the sheriff for any third party claim for loss or damage to property (fire,
theft, accidental damage, malicious damage, water damage) under attachment and the cover limits are
set out below:

Coverage area

Minimum
amount of
coverage

Tick

A sheriff can choose to take out higher
coverage than the minimum amount. If
coverage is a higher than minimum amount
please insert below

1. Storage

R 1, 500,000

R

2. Theft

R 500, 000

R

3. Goods in
Transit

R 500, 000

R

Dated and signed this ____ day of _____________ 2018.

Signature:

________________________________

Print Name: ________________________________
Authorised FSP No:__________________________
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1. Introduction
The SABFS is a juristic person created in terms of Section 7 of the Sheriffs Act No. 90 of 1986 (The
Act). The Sheriffs Act provides for the appointment of sheriffs, the establishment of the Board for
Sheriffs and a Fidelity Fund for Sheriffs, and the regulations of the conduct of sheriffs and matters
connected therewith. This policy guideline will guide the sheriffs with multiple offices on what and how
to pay in order to obtain Fidelity Fund Certificates.
2. Background
There has been requests from the sheriffs’ fraternity for sheriffs with multiple offices to pay a single fee
for all their offices, and obtain one certificate, and the offices to be listed in the one certificate.
The current practice is that sheriffs with multiple jurisdictions pay multiple fees and are issued with
Fidelity Fund Certificates for each jurisdiction. The exception to this, is that offices that have been
clustered due to non-viability, as also sheriffs who are appointed in small offices are allowed to pay one
single fee (on request), and to be issued with multiple certificates. Further to this the fee amount to be
paid for acting FFC’s remain a separate fee.
3. Legal implications
The Act is silent on how this should be handled. It only mentions that sheriffs should complete a form 4
and the information on the certificate should relate with the information on the form 4. Therefore, it is
left to the Board to formulate guidelines to regulate the process.
4. Policy Guidelines
The Board has discussed this matter in more than one occasion and it has resolved that the following
be implemented:
4.1 Sheriffs with multiple offices should pay and be issued with a Fidelity Fund certificate for each
and every office;
4.2 Sheriffs with a combined turnover from R0 to R99 000 should apply to the SABFS to pay one
fee for the multiple offices and be issued with separate FFC’s for these offices;
4.3 As an exception, offices that have been clustered due to non-viability will pay one fee and be
issued with one certificate reflecting all the service areas.
5. Onus of proof
The onus to proof rests with the sheriff that qualify in line with policy guidelines.

2
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DRAFT
PROCESS OF CONDUCTING A DESKTOP INVESTIGATION – SABFS INTERNAL DOCUMENT
GATHERING OF INFORMATION
1. Request bank statements from relevant financial institutions covering the review period of 2 – 3
financial years.
2. Request auditor reports covering the review period of 2 – 3 financial years.
3. Request a list of trust creditors for the review period at relevant test dates.
4. Request copies of the management letter from the auditor for the review period, together with any
auditor working papers and any specific issues relating to the trust account that the auditor may
have brought to the sheriff’s attention, within a 30 day period as per the Section 23(3) of the Sheriff
Act.
5. Request status of the sheriff from the Compliance Department.
6. Obtain Legal Obligation submission packs (Phase 1 & Phase 2).
7. Obtain HR file of the Sheriff from Compliance Department.
VERIFICATION
1. Analyse and verify all Legal obligation forms submitted, including but not limited to unclaimed
trust funds, statement of Levies and Interest certificate.
2.
Analyse HR file in order to determine previous trust accounts held by the sheriff (request further
bank statements for any other trust account identified from the HR not disclosed in legal obligation
submissions)
3. Create a sheriffs profile based on verified legal obligation submissions and HR file.
BANK STATEMENTS ANALYSIS
1. Converting bank statements to Excel (Purifying the converted version in order to capture bank
statement analysis findings)
2. Check that the trust bank account is correctly designated in terms of the Act, verify by checking
bank forms and account update forms.
3. Examine trust monies received into the trust account
4. Examine all transfers made from the trust account to the business account, business account to
trust account and any other accounts.
5. Determine whether any irregularities were evident in the trust account banking statements,
including but not limited to;
•
Irregular and/ or suspicious transactions
•
Bounced trust transaction which may show that there is insufficient money in the trust account;
•
Point of sale purchases on the trust account;
•
Unexplained cash withdrawals or ATM withdrawals from the trust account;
•
Negative balances.
•
Personal or business related payments from the trust account.
•
Globular transfers out of the trust account.
6. Determine whether the audit reports filed at the SABFS were in agreement with the trust account
banking statements.
7. Determine whether trust account is replenished from business account.
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8. Examine accrued interest payments from trust account to personal accounts.
9. Determine whether bank charges are covered by accrued interest or refunded by the sheriff.
10. Review the management of trust moneys for the test period to confirm from a very small sampling:
- that sheriff promptly pays all trust cash/ cheque payments received into his trust account.
- trust moneys due to creditors are paid promptly without delay.
11. Conduct trust bank statement reconciliation and trust balances testing at random test dates and
financial year end dates covering the review period.
AUDITORS /MANGEMENT ANALYSIS
1. Examine the audit reports submitted by the auditor, together with management letters and any
other findings issued by the auditor.
2. Verify whether the list of trust creditors are in line with the balances found in the trust accounts
of the sheriff (Considering any unclaimed trust monies and residue amounts when checking if the
balances on the trust account).
3. Verify any other finding of the auditor is in line with the trust account bank statements.
INSPECTORS RECONCILIATION
1. Identify trust creditors as per the bank statement receipts per month for a financial year.
2. Identify payments made to identify creditors.
3. Identify trust balances for above identified trust creditors.
4. Identify trust shortages for identified creditors.
5. Calculating trust balances at the financial year end.
6. Discrepancies identified in the auditors reports and management letter which needs to be verified
and retested.
*Inspector conducts reconciliation per identified trust bank statement, per financial year (covering the 3
year review period = 3 reconciliations)
COMPILING OF REPORT
1. Determine and insert all finding as per Inspector analysis
2. Drafting of charge recommendations
Conclusion
We briefly dealt with legislation and how it pertains to the trust accounts, and the importance of
complying with professional standards. We noted the requirements for opening a trust account in
accordance with relevant legislation. We explored the requirements for maintaining trust accounts in
accordance with relevant legislation and then ventured onto the reporting procedure for trust accounts
as required by law.
Some of the information that we touched on might have been quite tedious to some of you, but we had
to redirect your attention to the basic essentials of sheriffing that we sometimes seem to forget to apply.
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Evictions in the context
of Human Rights

EVICTIONS IN THE CONTEXT OF HUMAN RIGHTS
South African Human Rights Commission [SAHRC] on the law and obligations of the sheriffs in
evictions proceedings
Mandate of the SAHRC
The Commission’s mandate in terms of section 184(1) of the South African Constitution and as a “state
institution supporting constitutional democracy” is to:
•
Promote respect for human rights and a culture of human rights;
•
Promote the protection, development and attainment of human rights; and
•
Monitor and assess the observance of human rights in the Republic.
The Constitutional and Legislative framework (1)
Section 26 of the Constitution of the Republic of South Africa:
•
26(1) provides that “everyone” has a right to have access to adequate housing
•
26(2) State to take reasonable steps to progressively realise the right to access to adequate
housing
•
26(3) proscribes arbitrary evictions by mandating that evictions be authorised by a court order
after having regard to “all the relevant circumstances”
The Constitutional and Legislative framework (2)
•
Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (PIE Act)
applies to all land throughout South Africa, and to occupiers who have no rights of occupation
•
Application of the PIE Act, Ndlovu v Ngcobo, Bekker and Another v Jika
•
An eviction must fulfil all the processes and procedures in the PIE Act irrespective of whether
occupiers unlawfully took possession of land or occupiers unlawfully took occupation and later
became unlawful.
The Constitutional and Legislative framework (3)
•
Court order requirement
•
The most fundamental requirement is that any eviction of people from their homes or demolition
of homes can only occur in terms of a court order
•
Relevant circumstances
•
Relevant circumstances will, in addition, to health and safety factors, include whether meaningful
engagement has occurred, whether the needs of vulnerable groups such as children and people
living with disabilities have been adequately catered for, and whether alternative accommodation
is available to those facing homelessness
The International law standards on evictions (1)
•
Commission on Human Rights Resolution 2004/28: Prohibition of forced evictions
- Government must protect people threatened with forced eviction Ensure that eviction is not
carried out in a manner that violate human rights
•
UNESCR General Comment No 4
- Legal security of tenure; availability of services; materials, facilities and infrastructure; affordability;
habitability; accessibility; location; and cultural adequacy.
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The International law standards on evictions (2)
•
UNESCR General Comment No 7
- Minimise the use of force
- no evictions to be carried out during bad weather or at night
- Alternative purpose for which the land or housing is to be used, to be made available in
reasonable time to all those affected
The jurisprudence of the courts
•
Government of the Republic of South Africa v Grootboom at the very least, evictions had to be
conducted humanely
•
Port Elizabeth Municipality v Various Occupiers 2005 (1) SA (CC) unlawful occupiers to
b e
treated with “dignity and respect” [Ubuntu] not as “obnoxious social nuisances” and a home is
more than just a shelter from the elements. It is a zone of personal intimacy and family security
•
Occupiers of 51 Olivia Road, Berea Township and 197 Main Street, Johannesburg v City of
Johannesburg and Others 2008 (3) 208 (CC) Meaningful engagement is a prerequisite to the
institution of eviction proceedings
The crystallised principles (1)
•
Alternative accommodation it is only just and equitable to evict unlawful occupiers if alternative
accommodation is provided where an eviction would otherwise result in homelessness. The duty
to provide alternative accommodation applies not only when an organ of state evicts people from
their land, but also when a private landowner applies for the eviction of unlawful occupier/
occupiers.
Consideration of all relevant circumstances factors to consider include vulnerable categories of
persons; the duration of occupation; availability of alternative accommodation or the state provision
of alternative accommodation in instances where occupiers are unable to obtain alternatives on their
own.
The crystallised principles (2)
•
The law of joinder Sailing Queen Investments v Occupants La Collen Court municipalities must
be joined where eviction is likely to result in homelessness
•
Onus of proof property owners in terms of the PIE Act are required to satisfy the court that the
eviction would be just and equitable. The distinction provided for in s4 (6) [<6months] and 4(7)
[>6months] of the PIE Act. In Skurweplass and Mooiplaat cases which related to groups of
occupiers who had resided on the properties for relatively short periods, the state was obliged to
provide alternative accommodation
The crystallised principles (3)
•
Meaningful engagement a two-way process in which the City and those about to become homeless
would talk to each other meaningfully in order to achieve certain objectives.
•

Use of land occupation interdicts Some organs of state have resorted to the use of land occupation
interdicts to allow it to automatically evict people who move onto land because they have nowhere
else to go. These interdicts were declared to be unlawful eviction orders in Zulu v eThekwini
Municipality 2014 (4) SA 590 (CC)
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Observations of the SAHRC on the role of sheriffs in evictions (1)
•
General
•
A sheriff is an impartial and independent officer of the court
•
Her role is to execute all sentences, decrees, writs, summonses, rules, orders, warrants, commands,
and processes of the court directed to her
•
In the execution of an eviction order, the sheriff is responsible for:
•
Scrutinising an eviction order to ensure that it is not a fraudulent one and that it adheres
		
to the law and Rules of Court
•
Explaining the contents of the order to whom it is to be served, and further explaining their
		
rights and responsibilities to them
•
Ensuring that the order is executed during normal hours of the day and not during inclement
		 weather
Observations of the SAHRC on the role of sheriffs in evictions (2)
2008 Report on the Public Hearing on Housing, Evictions and Repossessions
Recommendations
•
Sheriffs should when executing their mandate not only treat the affected people with dignity and
respect, but also ensure that they do not unreasonably cause damage to the property concerned.
This applies to private security companies when operating as agents on behalf of sheriffs, banks,
municipalities and/or private persons
•
The SABFS should be more accessible to the public. This would assist the public in knowing how
and where to lodge complaints of misconduct against sheriffs
Observations of the SAHRC on the role of the sheriffs in evictions (3)
•
2015 Access to Housing, Local Governance and Service Delivery
Analysis, Findings and Recommendations
•
SAHRC receives a number of complaints detailing the brutal manner in which eviction orders
have at times been executed by the sheriffs of the court, usually with the assistance of private
security companies such as the “Red Ants”
•
Evictions are being conducted at times which do not give account to the physical weather
conditions, or at times when courts are not easily accessible for lawyers to try and prevent the
evictions
•
Sheriffs have a duty to explain the contents of the court order to whom it is to be served upon, as
well as their rights and responsibilities
•
Sheriffs have to give due regard to the time of day and weather conditions when carrying out an
eviction order
•
Sheriffs have to ensure that the eviction is carried out in a humane way

Conclusion
•
A sheriff is an impartial and independent officer of the court, and is an integral part of the justice
system
•
Sheriffs do at times find themselves at the intersection of the courts, SAPS, communities, all of
whom have different needs and interests. However, they have to act impartially and be evenhanded at all times.
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•
•

Sheriffs must ensure full compliance with the Code of Conduct as contained in the Sheriff’s
Handbook.
Sheriffs should in carrying out an eviction order, ensure proper recording and safekeeping of
individual’s property.

Final remarks
“If the public lose trust in the sheriff, they lose trust in the entire justice system. If the key doesn’t work,
justice remains inaccessible, locked and of little value to our people”
Hon JH Jeffery, Deputy Minister of Justice and Constitutional Development at the 4th Annual General
Meeting of the South African Sheriff Society, Port Elizabeth, 28 May 2016
The Legislative Framework and the Role of the Sheriff
Introduction
The execution of eviction orders is the most sensitive aspect of the sheriff’s duties. As eviction orders
culminates from the right of the owner or other person entitled to be in occupation of the property and
the occupier who occupies the property unlawfully or whose right to occupy has been terminated. The
sheriff is expected to give effect to an Order of Court. The authority to execute Court orders is found
in statutory law discussed hereunder.
Statutory provisions relating to actions in the Magistrate’s Court
		
Magistrate’s Court Act. 32 of 1944 (MCA)
			
Section 29(1) (b) of the MCA states: Subject to this Act and the National Credit Act 34 of 2005, a court
in respect of causes of action shall have jurisdiction in:
(b) Actions of ejectment against the occupier of any premises or land within the district or regional
division. The jurisdiction is further limited to the quantum limitations of the Courts. (Magistrates Court
R200 000 and Regional Court R400 00.
Numerous other statutes confer jurisdiction upon Magistrates Courts in respect of evictions. (For
information on these acts see Prevention of Illegal Eviction from Unlawful Occupation of Land Act 19
of 1998 and Extension of Security of Tenure Act 62 of 1997). These acts are commonly referred to as
PIE and ESTA. It is beyond the purposes of this guide to discuss these jurisdiction issues.
Rules promulgated under Magistrates Court Act 32 of 1944.
Rule 36 of the Magistrates Court Rules describes the process to be issued to give effect to an ejectment
order.
A warrant of ejectment conforming to form 30 of the Forms of the Magistrates Court, will be the
process, the sheriff will execute (by evicting the defendant). PIE and ESTA caused the preferred method
of obtaining an ejectment order to be motion procedure. Ejectment orders handed down as a result of
motion procedures often contains terms and conditions for the execution of the ejectment order. The
process that the sheriff receive under these circumstances will be an order of Court.
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Formal requirements the process must comply with:
The process must have been issued and signed by the Clerk of the Court or the Registrar of the Court.
Rule 36(1) is clear on this issue. An unsigned warrant of ejectment or order for ejectment cannot be
executed. The rules states that the signature of the Clerk of the Court and the Registrar can be done
manually (by physically signing) or by machining a facsimile of his or her signature. (Rule 3(1). The
Magistrates Court Act and Rules are silent as to what the act of issuing a document entails. It could be
the subjective intention of the officer to issue the document, which is, confirmed with his/her signature.
The Act and Rules are silent as the requirement of an official stamp.
The fact that an official date stamp does not accompany the signature of the Clerk or Registrar do not
render the document unissued. The best practice would be to sign and date the issuing of process
with an official date stamp.
			
The warrant of ejectment must be addressed to the sheriff. The use of Form 30 would not pose a
problem. The Form clearly directs the process to the sheriff. Court orders do not always specifically
direct the process to the sheriffs. As the Court orders are in many instances drafted by the applicant’s
attorney and issued in that form by the Court, the content and form differs. It is sufficient if the order
contains words indicating clearly that it is for the attention of the sheriff. Few examples are: The sheriff
is ordered; the sheriff is authorized; the sheriff shall etc.
SUMMARY
To give effect to an ejectment order issued under the Magistrates Court Act attend to:
(i)
(ii)
(iii)
(iv)

Be in possession of the process be it a warrant of ejectment or a Court order.
Signed and issued by the Clerk or Registrar of the Court.
If the process is signed it can be assumed by the sheriff it has been issued.
Best practice would be to obtain a warrant or Court order, which has been signed by the Clerk or
Registrar and dated with an official date stamp.
(v) Any amendments additions or omissions to the warrant or Court order must be initialed by the
Clerk or the Registrar.
(vi) The warrant of ejectment or Court order must addressed to the sheriff.
(vii) In case of a warrant of ejectment, it must be conform to Form 30.
(viii) No prescribed form exists for the content of a Court order.
Statutory requirements for order of ejectment issued in terms of the Superior Court Act 10 of
2013.
The Magistrates Court and Regional Court are created by Statute and derives its authority and
jurisdiction from Statute. Superior Courts have inherent jurisdiction.
Section 43(1) Superior Courts Act 2013
The sheriffs must, subject to the applicable rules, execute all sentences, judgments, writs,
summonses, rules, orders, warrants commands and processes of any Superior Court directed to
the sheriff and must make a return of the manner of execution thereof To the Court and party at whose
instance they were issued.
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Rule 43(4) A refusal by the sheriff or a deputy sheriff to do any act which he or she is by law
required to do, is subject to review by the Court concerned on application ex parte, or on notice as
the circumstances may require. The Superior Court Rules do not have a rule equivalent to rule 36(1) in
the Magistrates Court Rules. Instead the documents, the sheriff must execute are mentioned to such
an extent in Sec 43(1) that is hard to think of any document emanating from a Superior Court that is not
covered by the documents mentioned in Sec 43(1) of the Superior Courts Act. Which means that the
Superior Court can issue orders with a variety of content.
Section 43(1) Superior Courts Act 10 of 2013
The requirements for the issue and signature of a document out of the Magistrates Court can be
applied to the documents issued out of the Superior Courts. (See 2.1.3 above). The term “directed to
the sheriff” needs attention. The Uniform Rules of the High Court in the second addendum Form E does
contain a prescribed form for ejectments. The writ is strange enough not directed to the sheriff as is
other writs in the prescribed forms. The content of Form E however is clearly directed at the sheriff. It
seems not to be a requirement that a writ for ejectment needs to be obtained in the Superior Courts.
The wording of Sec 43(1) supra is wide enough to allow the sheriff to execute an order or judgment or
a command. It is necessary to make sure that process to be executed is directed to the sheriff. If the
document is not directed to the sheriff, it does not comply with Sec 43(1). Return the document and
ask for it to be amended.
SUMMARY
(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)

Be in possession of a document described in Sec 43(1). It can be a warrant of ejectment or a
Court order.
Superior Court document can be one of those mentioned in definition in Sec 43(1).
In case of a warrant of ejectment or Court order issued, it must be signed by the Registrar.
In case of any other Superior Court process authorized by signature of a Judge or the Registrar.
Signature of Registrar or Judge is sufficient to constitute the document.
Date stamp indicating date and office of signatory not necessary.
The best practice is to be in possession of a process bearing both the signature and date stamp
of the official who issued the process.

(viii) The document must be directed to the sheriff, Sec 43(1). The document can be directed to the
sheriff in any way. Normally it will be addressed to the sheriff with words “to the sheriff”. It can also
be directed to the sheriff by containing the words “The sheriff is ordered”. “The sheriff is
authorized”. It can also be directed to the sheriff by words contained in the order e.g. “duly
assisted by the sheriff”. Note: Make sure the document is directed to the sheriff.
(ix) Any amendments or omission to the order must be signed by the issuing authority.
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The effect of Pie on the eviction process
Introduction
		
The effect of sec 25 and 26 of the Constitution have major consequences for the right of landowners
to evict unlawful occupiers from land. The Constitution was the direct cause for statutes to regulate
evictions namely, Prevention of Illegal Eviction and Unlawful Occupation of Land Act 9 of 1998 (PIE);
Extension of Security of Tenure Act 62 of 1997 (ESTA); Interim Protection of Informal Land Rights 31
of 1996 and the Land Reform (Labour Tenants Act 3 of 1996). PIE and ESTA embodies the essence of
sec 25 and 26 of the Constitution.
It provides new procedural and substantive requirements before an eviction order can be granted.
Application of PIE and ESTA
Any doubt that could have existed as to the applicability of PIE in applications of unlawful occupiers
has been settled by the Supreme Court of Appeal in Ndlovu v Ngcobo and Bekker v Jika 2003 (1) SA
113 SCA where the Court held that PIE applies to all unlawful occupation for residential purposes
within municipalities.
The situation of the land is relevant to determine whether PIE or ESTA applies. Although sec 2 of PIE
states that PIE applies in respect of all land throughout the R.S.A. some authorities state that PIE only
applies to residential properties within the area of a municipality. ESTA and the other Acts referred to
apply to evictions from land not within the jurisdiction of a municipality.
Evictions orders under PIE and ESTA
The Supreme Court and Magistrate’s Courts in whose area of jurisdiction the land in question is situated
has jurisdiction in terms of PIE. Relief sought under ESTA can, depending on the relief sought, apply
to a Magistrate’s Court. The Land Claims Court or the Supreme Court.
Eviction orders under PIE
The common law rights of an owner of property to claim his property with the rei vindicatio still exist,
but only in so far as the eviction from premises which are not covered by PIE and the other legislation
referred to above. An example would be an eviction from a business premises. It can with certainty
be said that evictions of people from any residential property situated within the jurisdiction area of a
municipality is covered by PIE.
The Court, prior to the granting of an order in terms of PIE have to be satisfied that it is just and
equitable to do so. All circumstances have to be taken into account. Section 4(7) of PIE provide a list
of considerations i.e. is land available or can land be made available by a local municipality, a state
organ or the landowner for relocation of the person to be evicted. This requirement does not have to
be complied with if the property in question has been sold in execution after a mortgage bond had
been foreclosed.
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The rights and needs of the elderly, children, disabled and households headed by woman need to be
considered by the Judge or Magistrate.
The Content of the order in terms of PIE
When the court has considered the evidence and s satisfied that the requirement have been complied
with it can grant an order for eviction.
a)
b)
c)
d)

The order must determine a date by when the unlawful occupier must vacate the land.
The order must determine a date that the eviction order can be executed by the sheriff.
The order can make provision for the demolition and removal of buildings or structures that were
occupied by the unlawful occupier.
The Court may determine any condition deemed reasonable for the eviction of the unlawful
occupier or demolition of structures. The possible conditions a Court can set is vast. As the facts
differ from case to case the Court may determine condition to be complied with before the eviction
or demolition order can be executed.

The role of the sheriff
The sheriff executes the order of the Court. The sheriff have to comply with any conditions for the
execution of the eviction order e.g. date when execution of ejectment order is enforceable.
A provision contained in PIE sec 4(11) and ESTA sec 12(3) is of great importance for sheriffs. A Court
may at the request of the sheriff, authorize any person to assist the sheriff to carry out an order for
eviction, demolition or removal subject to conditions determined by the Court; Provided that sheriff
must at all times be present during such eviction demolition or removal. It is important that the above
right be reserved for the sheriff.
The landowner or other applicant has no authority to either force the sheriff to apply, or to put pressure
on the sheriff not to apply for the relief stated above. The benefit of the above mentioned relief for the
sheriff is in my opinion huge, specifically in case of evictions of communities.
In practice, it often happens that the security companies (e.g. the red ants) are contracted by the
applicant. During the execution process the sheriff does little more than observing the eviction. These
security companies have a proven process to do evictions. The input of the sheriff in this process is
limited. The security companies insist to follow their own procedure.
The sheriff in executing the eviction order does, however, remain the responsible person. The security
company has no authority to be part of the eviction process other than acting on behalf of the sheriff.
In practice, it means that the sheriff is liable for damage caused by the security company. The potential
liability is vast. Sheriffs should in these cases make use of the provisions of PIE and ESTA. The sheriff
can apply to the Court to authorize such a security company to assist the sheriff and to determine
conditions for the eviction or demolition.
The effect obtaining a Court order authorizing a person to assist the sheriff is that the security company
becomes a party to the order. The security company is not necessary an employee or authorized
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contractor of the sheriff. The Court can also determine conditions in terms of which such a security
company must operate.
I could not find any authority but it could well be that the sheriff is relieved from potential damages
caused by the actions of such a security company. If the Court orders a person to assist the sheriff the
vicarious liability for damages is on the employer or principal of the security company. The sheriff must
at all times be present during the eviction process.
The sheriff can only be liable if he acts negligently.
The sheriff will be liable if he does not act like a reasonable sheriff in the said circumstances. Should
the security company exceeds its authority as stated in the order the sheriff should still object to such
action and attempt to stop such action. The sheriff will be free from liability if he acted reasonably to
prevent actions not provided for in the order.
The benefit is that actions by the security company might not be regarded by actions by a sheriff
employee or agent. Application to authorise a security company is only one example, the section can
be useful to the sheriff. Other examples are: asking the local council to indicate a place where assets
removed during the eviction process can be removed to; direction how to remove disabled people;
contractors to do demolishing work etc. The benefit of obtaining assistance by means of a Court order
is vast. Firstly, the sheriff might not be liable for unlawful actions of a contractor. Secondly, it clears any
doubt that might exist as to what the tasks of the different role players during the eviction process are.
The SAPS can also be ordered to assist the sheriff. The SAPS is duty bound to assist the sheriff. It
would however strengthen the hands of the SAPS if they were ordered by Court to act in a particular
way. Sec 12(3) of ESTA is similar to provisions under PIE. Evictions under ESTA can therefore be dealt
with in the same way.
Warrant of ejectment or Court order
Rule 36(1) of the Magistrate’s Court Rules states that the process for execution of a judgment for
eviction is a warrant. The Uniform Rules of Court of the Supreme Court does contain a similar rule. Rule
36(1) proceeded PIE, ESTA and other legislation relating to evictions. It was adequate for judgment
for ejectments obtained in terms of the common law (The reivindication). In the Supreme Court it is
accepted practice that the process the sheriff receive to carry out evictions is an Order of Court.
The provisions in PIE and ESTA changes the content of the order previously obtained under the
common law. Eviction orders are made with content that cannot be included in the prescribed form of
the warrant for ejectment. The compulsory minimum content of an order under PIE and ESTA namely
a date by which the unlawful occupier must vacate the property and the date by which the sheriff may
execute the eviction order cannot be included in the present prescribed warrant of ejectment.
The Court can furthermore order conditions it deems reasonable on which the eviction must take place.
These conditions can be varied by the Court. It is difficult to see how the prescribed form for a warrant
of ejectment can make provision for such conditions.
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The Court is authorized to order the demolition and removal of structures. The warrant of ejectment
cannot contain such orders.
The Court can on request of the sheriff order any person to assist the sheriff during the eviction process.
The present form of the warrant of ejectment do not provide for such content. The issue is thus whether
the sheriff can act on a Court order presented to him to evict unlawful occupiers or insist on a warrant
of ejectment.
It is suggested that sheriffs insist on a warrant of ejectment in evictions originating from the Magistrate’s
Court. If necessary request the Magistrate’s Court in terms of sec four (11) of PIE or 12(3) of ESTA for
assistance. It is uncertain whether a sheriff can refuse to execute a Court order originating from the
Magistrate’s Court when it is directed to a sheriff and contains terms and conditions which cannot be
included in a warrant of ejectment. The Rules Board should address the matter urgently.
PRACTICAL GUIDELINES FOR SHERIFFS IN RESPECT OF EVICTIONS
INTERPRETATION OF THE EJECTMENT ORDER
If a warrant of ejectment has been issued interpretation should not be an issue. The warrant should
comply with the prescribed forms mentioned above. It is sometimes a challenge to determine the
sheriffs obligation from Court Orders.
How should a Court Order be interpreted
It is useful to know that the opinions and interpretation of third parties should not be followed to
influence your interpretation of the Court order. The content of the order should be obtained by
reading the order and apply to words and sentences in its ordinary meaning. Lawyers or applicants
to often confront sheriffs with statements the effect that the Judge stated A in the order but he meant
B. Even the opinion of the Judge who made the order is irrelevant if the wording of the order does not
support that opinion.
The following guidelines are provided
		
Read the Court order properly.
Make sure the Court order is addressed to the sheriff e.g.: “The sheriff is hereby ordered, instructed or
authorized to...”

Read the whole order to make sure the ejectment or eviction is not suspended until a future event takes
place e.g.: the person is granted a period to vacate the premises, the person may only be evicted after
a determined date or the expiration of a certain time or the eviction may only take place after it had
been served in a manner described in the order (served by reading it out over a loudhailer etc).
Be aware that Court orders sometimes authorize the applicant to take certain steps. Do not act on an
order that does not clearly authorize the sheriff. The action of the sheriff should be to refuse action until
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an order is presented that clearly authorize the sheriff. (Remember you are entitled to refuse as you are
protected by Sec 43(1) of the Superior Courts Act 2013).
Do not exceed the action ordered in the Court order e.g. do not break down structures if you are not
ordered to do so. Stay within the limits of the order.
Applicants or lawyers often insist on certain actions. If it is not in the order, refuse. Remember the
opinion of the lawyer or applicant or any other person is irrelevant.
It remains useful to listen to opinions of third parties or your lawyer or a colleague, but remember the
sheriff has to make sure that his action is authorized.
In practice, when dealing with evictions one should distinguish between residential evictions,
business evictions and mass evictions where parties or communities are to be evicted.
Residential Evictions
a)
b)
c)
d)
e)
f)
g)
h)

i)
j)
k)
l)
m)
n)
o)
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Residential evictions is as important as any other eviction and require proper planning.
The sheriff is handed a warrant of ejectment that is in line with Form 30 of the Magistrates’ Court
Act and Rules or a High Court order.
In this instance the sheriff is called upon to evict the occupier and all those persons holding
occupation through him/her.
In practice the PIE application and order is served at least 30-days before the execution date.
Depending on the instructions from the attorney and/or landlord, the sheriff will cut new keys and
change all locks with new ones.
The keys are then handed to the attorney or landlord.
If a warrant of execution accompany the warrant of ejectment, make sure the warrant of execution
is executed prior to the eviction process taking place.
Two signatures of the clerk of the court is a prerequisite. One signature for the issuing of the warrant
and the second signature for the endorsement of the immediate removal. In these circumstances,
the sheriff will first make an attachment and inventory of the most valuable goods to cover the
capital amount, interest and costs, and load it onto the truck.
All items removed to the sheriff store rooms must be clearly marked. Case number and surname
of the evictee should appear on the labels.
It is also important for the sheriff to check if he has pending attachments for the assets of the same
debtor, prior to evicting.
Thereafter, the sheriff must physically remove all other household goods from the premises and
place same on the pavement, but in such a manner that the goods do not obstruct the walkway.
It is important for the sheriff to understand the bylaws of the town, so as to be aware of certain
restrictions and guide the debtor accordingly.
It is preferred the defendant/respondent be present at all times. In other words the defendant/
respondent is placed in possession of his own goods.
It becomes his/her duty to secure the goods placed on the pavement.
It is advisable to inform the SAPS of an intended ejectment. Community involvement during the
ejectment is common practice. The SAPS should be involved to protect the safety of the sheriffs
staff, any property and safety of the community.
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Residential Eviction Order Checklist
RESIDENTIAL EVICTION ORDER CHECKLIST
A

It is important for the Sheriff to ensure that he has the required indemnity i.t.o. Rule 38 prior
to him executing the eviction/order.

B

The attorney must furnish the sheriff with contact details of the landlord, as well as the
defendant/respondent, if possible

C

If elderly, disabled or sick persons or children are present, suitable arrangements must be
made in advance to relocate them ie. Communication with Social Services Department
workers, ambulance service if required or any other relevant service provider.

D

Appropriate arrangements should be made for pets eg. SPCA, animal welfare, bird parks or
the nature conservation (indigenous plants etc.).

E

Important for the sheriff to have upfront knowledge of the premises and circumstances of
the household.

F

The Sheriff or his deputy executing should stay focused and have his/her staff under
control. Be alert for criminals who will try to take advantage of the circumstances.

G

It is not advisable to execute a warrant of ejectment on the same day it is received. Unless
there is a specific reason or urgency in the matter.

H

In practice it is advisable to perform an investigation into the eviction prior to executing.

I

It is very important to keep the attorney updated, especially the date of the eviction should
be communicated in advance.

J

Ensure that you have proper packaging material, so you can pack the debtors goods
decently.

K

It is important for the sheriff to employ reliable staff to carry out the eviction so as to ensure
that the occupant’s personal belongings are protected and not stolen or damaged.

L

The sheriff and duly appointed deputy sheriff should at all times be present and in charge of
the eviction process.

M

It is important for sheriffs to inform the attorneys once the eviction is complete so that they
can secure the property.
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Business Evictions
a)
b)
c)
d)
e)
f)
g)
h)
i)
j)
k)

150

The PIE and ESTA Act do not apply. Business evictions are more difficult to execute than residential
evictions.
In many instances expensive equipment is at stake.
Usually third parties are employed by the sheriff to render assistance.
E.g. electricians, breakdowns and security firms. In this regard ensure that these service providers
are registered with the relevant authorities, for insurance purposes.
If a warrant of execution accompany the warrant of ejectment, the attachment and inventory has
preference, before the rest of the goods are evicted from the premises.
All attached goods must be clearly marked for identification.
Many warrants of ejectment are silent as to the disposal of the evicted goods, not under attachment.
It is advisable to call on the respondent to secure and/or remove the non-attached goods from the
pavement or property before the premises is locked.
A practical problem: the evicted items or goods are usually of such a nature, it is impossible to
place same on the pavement and not obstruct the walkway.
It is advisable to request the attorney to make provision in the order for a prayer, containing
specific instructions to the sheriff as to the evicted goods.
If the attached goods are expensive items, or vehicles, immediately consult and notify your short
term insurance broker and make provision for an increased insured amount, in case of theft or fire
at your stores.
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Business Evictions Checklist
BUSINESS EVICTIONS CHECKLIST
A

It is important for the Sheriff to ensure that he has the required indemnity i.t.o. Rule 38 prior
to him executing the eviction/order.

B

The attorney must furnish the sheriff with contact details of the landlord, as well as the
defendant/respondent, if possible

C

Appropriate arrangements should be made for pets eg. SPCA, animal welfare, bird parks or
the nature conservation (indigenous plants etc.).

D

Important for the sheriff to have upfront knowledge of the premises and circumstances of
the business ie. whether it’s a business complex or truck yard etc.

E

The sheriff or his deputy executing should stay focused and have his/her staff under control.
Be alert for criminals who will try to take advantage of the circumstances.

F

It is not advisable to execute a warrant of ejectment on the same day it is received. Unless
there is a specific reason or urgency in the matter.

G

In practice it is advisable to perform an investigation into the eviction prior to executing.

H

It is very important to keep the attorney updated, especially the date of the eviction should
be communicated in advance.

I

Ensure that you have proper packaging material, so you can pack the debtors goods
decently.

J

It is important for the sheriff to employ reliable staff to carry out the eviction so as to ensure
that the assets are protected and not stolen or damaged.

K

The sheriff and duly appointed deputy sheriff should at all times be present and in charge of
the eviction process.

L

It is important for sheriffs to inform the attorneys once the eviction is complete so that they
can secure the property.

M

Sheriffs should ensure that when engaging relevant service providers eg. Electricians,
riggors, tow-trucks, IT providers that they have the required insurance cover against any
damages that may occur during the dismantling and removal of the equipment.

N

The sheriff should further ensure that he has adequate, commercial insurance cover for any
claims for damages that may occur.

O

Sheriffs should understand that the eviction order is finalized only once all the defendants’
assets are removed from the property and should not take instructions from the plaintiff to
hold back any piece of equipment or asset that is not judicially placed under attachment.
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MASS EVICTIONS
Eviction of Communities or Mass Evictions
Evictions falling under this part normally affects informal settlements erected without the necessary
rights on land belonging to a third party or property such as illegally occupied commercial buildings
and newly built houses eg. RDP.
Evictions of informal settlements requires much more preparation by the sheriff. Emotion is involved
from both the owner of the land, the persons to be evicted and surrounding communities. The danger
of injury to persons, death, riots or damage to property is very real.
The sheriff preparation should include:
1)
2)
3)

Obtain the order and make sure that it has been issued properly.
Read the whole order and make sure that it is addressed to the sheriff.
Make sure the actual ejectment is not suspended by an event or action first to
take place e.g. certain date, an amount of days to pass, service of the order or any
other suspensive condition that the court has placed etc.

SET UP AN OPERATIONAL MEETING AND INVOLVE THE FOLLOWING STAKEHOLDERS
a)
b)
c)
d)
e)
f)
g)
h)
i)
j)
k)
l)
m)
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SAPS. Normally the Station Commander or a Senior Officer.
Commander of Special force of SAPS. (POPS).
Representative of City Police.
The Chief.
Ambulance services.
City Council members for the relevant area.
Community representatives.
Provincial or National staff from Department of Land Affairs.
Contractors engaged – i.e. private security, locksmiths, transportation, plant hire
The applicant or his representative.
The local municipality
The Human Settlements Department
Social services
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CHECKLIST 1: AT OPERATIONAL MEETING FOR DISCUSSION
CHECKLIST 1: AT OPERATIONAL MEETING FOR DISCUSSION
A

The content of the order

B

The responsibilities of the sheriff and his staff;

C

As the safety of all concerned is most important. The SAPS should guide the sheriff as to
the date and time of the ejectment.

D

Necessity of other security and medical personnel to be on standby.

E

Ensure that everybody understand the ejectment process.

F

Strategy and operational plan e.g. Where will the SAPS be, an emergency withdrawal plan.

G

The role and responsibility of private security firms.

H

Proper Identification of sheriffs staff;

I

The starting point of the ejectment;

J

The role of the contract workers;

K

How structures will be identified;

L

How to identify property:

M

Where property will be taken to;

N

Where ejected people will be taken, if stipulated in the court order;

O

An emergency plan.

P

Any other relevant arrangements to be made e.g. if required by the court order
transportation of the occupants and their belongings.

Q

That the assessment of a situation is in the discretion of the Commander of the SAPS.

R

Proper statistics of sheriffs staff that would assist with the eviction must be disclosed at this
meeting

S

The sheriff should disclose details of the number of homes to be evicted together with
details of the occupants if provided by the plaintiff.

T

It is important for the sheriff and the SAPS to assess the sentiments of the community and
how active or inactive are the community leaders in the area and for the SAPS to assess the
crime rate in the area and inform the role players accordingly

U

The Police Community Forum can be of assistance in these meetings

V

The meeting should be followed up by a shorter operational meeting the day before or
morning of the actual eviction to confirm previous decisions and any changes.
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CHECKLIST 2: THE RESPONSIBILITY OF THE SHERIFF ON THE DAY OF THE EVICTION
On the day of the ejectment the sheriff must:
CHECKLIST 2: THE RESPONSIBILITY OF THE SHERIFF ON THE DAY OF THE EVICTION
1

Have the ejectment order in your possession and serve all occupants and any other person
found to be occupying the property as per the order.

2

Ensure that you have complied with the requirements of the Court order before you execute
it.

3

Engage with the people to be evicted. If possible speak to a community leader.

4

Read the order out aloud with the use of a loud hailer or any other electronic sound system
and explain the content of the court order in English and any other language spoken by the
community. If required the sheriff should employ the services of an interpreter.

5

Give the persons to be ejected the opportunity of leaving with their possessions.

6

Keep the SAPS informed of any confrontation.

7

Adhere to the agreed plan when doing the ejectment.

8

Inform all of any change of plan.

9

Request the SAPS to employ the video filming unit while serving the illegal occupiers.

10

In this instance video evidence are proof that every house or occupier was properly served,
is of value if service is questioned at a later stage.
•
Minutes must be kept of all meetings. It is important to keep record of all discussions.
•
On the day of the actual evictions, a JOINT OPERATIONAL CENTRE (J O C) is set up at
the police station.
•
All role players are present at the J O C on the day of the evictions.
•
The sheriff remain in charge of the eviction and SAPS appoint a commander in charge
of the SAPS and security personnel at the scene.
•
From the J O C the operation is monitored.
•
The entire entourage leave the police station in a convoy and remain
together for the duration of the evictions.
•
The sheriff will take along boxes and plastic refuge bags. Last mentioned is
handed to the evictees once the evictions commence and allow them to
place their personal goods or items into the boxes or plastic bags.

11

Sheriffs should ensure that proper precautionary measures are taken for the sick, elderly,
children and disabled persons.

12

Measures to protect pets should also be considered.

13

The sheriff should ensure that all building material and equipment is handed to the occupier
as his belongings once removed from the property.

14

On completion do a de-brief at a safe place.
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Attachment of
Motor Vehicles

ATTACHMENT OF MOTOR VEHICLES
Introduction
The purpose of this section of the training is for sheriffs to understand the different manner of
attachments that could be followed when executing against a motor vehicle.
The first of the two modes of attachment that will be discussed is the attachment of the right title
interest claim and demand in and too the defendants’ rights into a lease/HP agreement which in terms
of the Magistrate’s Court Act and the High Court Act refers to incorporeal property.
The second of the two modes of attachment that will be discussed is attachment in terms of Rule 41
of the Magistrate’s Court Act 32 of 1944 and Rule 45 of the uniform Rules 59 of 1959 in regards to the
outright attachment of motor vehicles.
To add to the complexity, the legal resources on procedures of attachment are not uniformly directed
by the prescriptions of the different Acts and sheriffs are delivered to rely on interpretation contained in
case law to guide them to arrive at the legally accountable execution of such attachment.
The intention of the proper description of property is to have a complete, inclusive and comprehensive
compilation of what the property to be attached consists of.
The right title and interest can also consist of personal rights contained in corporeal, incorporeal
property, or negotiable or liquid commercial documents or writings.
A compilation of definitions of terminology by legal dictionaries;
Right, title, and interest.
Technically, only one of the three words is necessary, as the broad meaning of interest includes the
others: though a debtor can have an interest without having title and perhaps without a given right, a
debtor, cannot have title or a right without having an interest.
Corporeal property
Corporeal property is the right of ownership in material things. It is property that can be seen and
handled. For example, real estate or personal property having a tangible form and structure, like a
building, equipment or vehicle
Incorporeal property
Incorporeal property is a legal right in property having no physical existence. For example, patent rights,
lease or mortgage. They have value but lacks physical substance. Under common law, incorporeal
property was rights that affected a tangible item, such as a chose in action (a right to enforce a debt).
Incorporeal is the opposite of corporeal, which is property that can be perceived. Incorporeal property
is traditionally broken down into two classes:
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(1)
(2)

jura in re aliena or encumbrances, over material or immaterial things, examples being leases,
mortgages, and servitudes; and
jura in re propria or full ownership over an immaterial thing examples being patents, copyrights,
and trademarks

RELEVANT RESOURCES FOR PRACTICAL APPLICATION AND GUIDELINES FOR SHERIFFS
•

Section 68, 70, 71 of the Magistrates and Regional Court Act (Act 32 of 1944 as amended.) 8.5
ABSA v The Sheriff JHB WEST. CASE NR 49918/2009. (Comprehensive arguments on procedure
and requirements to comply with, when a vehicle is attached, which is implicated in a credit
instalment agreement)

68 Property executable - (1) The messenger executing any process of execution against movable
property may, by virtue of such process, also seize and take any money or bank notes, and may seize,
take and sell in execution cheques, bills of exchange, promissory notes, bonds, or securities for money
belonging to the execution debtor.
(2) The messenger may also hold any cheques, bills of exchange, promissory notes, bonds or securities
for money which have been seized or taken, as security for the benefit of the execution creditor for the
amount directed to be levied by the execution so far as it is still unsatisfied; and the execution creditor
may, when the time of payment has arrived, sue in the name of the execution debtor, or in the name of
any person in whose name the execution debtor might have sued, for the recovery of the sum secured
or made payable thereby.
(3) The messenger may also under any process of execution against movable property attach and sell
in execution the interest of the execution debtor in any movable property belonging to him and pledged
or sold under a suspensive condition to a third person, and may also sell the interest of the execution
debtor in property movable or immovable leased to the execution debtor or sold to him under any hire
purchase contract or under a suspensive condition.
(4) Whenever, if the sale had not been in execution, it would have been necessary for the execution
debtor to endorse a document or to execute a cession in order to pass the property to a purchaser, the
messenger may so endorse the document or execute the cession, as to any property sold by him in
execution.
(5) The messenger may also, as to immovable property sold by him in execution, do anything necessary
to effect registration of transfer. Anything done by the messenger under this subsection or subsection
(4) shall be as valid and effectual as if he were the execution debtor.
(6) Where judgment is given against a member of a partnership or syndicate in an action in which he
individually was plaintiff or defendant, his interest in the partnership or syndicate may be attached and
sold in execution.
69 Interpleader claims - (1) (a) Where any person, not being the judgment debtor makes any claim to
or in respect of any property attached or about to be attached in execution under the process of any
court, or to the proceeds of such property sold in execution, his claim shall be adjudicated upon after
issue of a summons in the manner provided by the rules.
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(b) Upon the issue of such summons any action which may have been brought in any court whatsoever
in respect of such property shall be stayed and shall abide the result of the proceedings taken upon
such summons.
(2) Where two or more persons make adverse claims to any property in the custody or possession of a
third party such claims shall be adjudicated upon after issue of a summons in the manner provided by
the rules.
70. Sale in execution gives good title. - A sale in execution by the messenger shall not, in the case
of movable property after delivery thereof or in the case of immovable property after registration of
transfer, be liable to be inpeached as against a purchaser in good faith and without notice of any defect.
71. Surplus after execution. - If, after a sale in execution, there remains any surplus in the hands of the
messenger, it shall be liable to attachment for any other unsatisfied judgment debt.
71A. Movable property which messenger cannot dispose of in terms of this Act, shall be sold by public
auction. - (1) Any movable property in the custody of the messenger or any other person acting on his
behalf in respect of which attachment has been withdrawn or which is released from attachment and in
respect of which the owner or person from whose possession the property has been removed, cannot
be traced, and which cannot be disposed of in terms of this Act, shall be sold by the messenger by
public auction, and the proceeds of the sale shall, after deduction of the messenger’s costs, be paid into
the Consolidated Revenue Fund: Provided that such sale shall not take place unless such property has
remained unclaimed for a period of fourteen days after the messenger has published, in one English and
one Afrikaans newspaper circulating in the district where the last known address of the judgment debtor
is situate, a notice containing the name of the judgment debtor, a description of the property and stating
the intention to sell such property if it is not claimed within the period specified therein.
(2) After the public auction referred to in subsection (1), the messenger shall draw up a vendue roll
as if the sale was a sale in execution of property and shall attach the roll to his return in respect of the
relevant process of the court in the case together with proof that the proceeds of the sale have been
paid into the Consolidated Revenue Fund.
(3) The proceeds of a sale paid into the Consolidated Revenue Fund in terms of this section, shall be
refunded out of accruing revenue to any person who satisfies a judicial officer of the district in which
the sale took place that he would have been entitled to receive the property referred to in this section
after the attachment thereof had been withdrawn or the property had been released from attachment.
[S. 71A inserted by s. 16 of Act No. 53 of 1970.]
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SUMMARY AND ANALYSIS OF THE CASE
ABSA v Others and the Sheriff of JHB West/Soweto: Regulation 64 of the Road Traffic Act and
Rule 41 of the Magistrates Court Act:
ABSA Bank Limited v Van Eeden and Others (49918/92009) (2011)
Absa entered into an instalment sale agreement with Lynette Van Eeden, in terms of which it sold A
Nissan X Trail to her. The transfer of ownership of the vehicle from the applicant to the first respondent
was subject to the suspensive condition that the first respondent pays the applicant the full amount
owing in terms of the agreement. The first respondent failed to maintain regular monthly instalments as
was required in terms of the agreement.
ABSA served a notice in terms of Section 129 of the National Credit Act 34 of 2005 (“the NCA”)
on 6th August 2009. Failing to respond to the notice, ABSA issued summons against her for the
usual relief in such instances which included confirmation of the cancellation of the agreement and the
return of the vehicle to the applicant. Absa was awaiting default judgment against Van Eeden when the
sheriff sold the vehicle to Langlaagte Truck & Car CC at a sale in execution for R69500. The execution
creditor was not ABSA but Roger Duncan Buck, who had obtained judgment against Van Eeden in the
Rabdburg Magistrate’s Court.
The Sheriff’s affidavit outlined the following sequence of events:
The Sheriff’s office received a letter from an attorney, acting on behalf of the judgment creditor, on 8th
July , 2009 in which the sheriff was instructed to proceed to attach property of the first respondent, the
judgment debtor and to sell the same in execution.
A copy of the warrant was attached to the letter as well as a Rule 38 indemnity The letter addressed
to the Sheriff, pertinently required the Sheriff to proceed to the first respondent’s premises to effect an
attachment and remove any vehicles situated thereat.
Although the first respondent had chosen 17 Moray Street, Bryanston as her domicillium citandi et
executandi , the sheriff’s deputies , as instructed by the execution creditor, went to 88 Maluti Drive,
Northcliff where they did not speak to or encounter the first respondent but someone else, one Rudie
de Wet from whom they demanded payment to satisfy the writ, and Mr De Wet indicated that he was
unable to pay the amount claimed, whereupon the deputies attached three vehicles, the one which has
given rise in this application.
Her defence was that she or her deputy had fully complied with the Magistrate’s Court Rules relating
to the sale in execution and had done all that could reasonably have been expected of them in terms
of taking steps to safeguard the interests of persons such as the applicant.
It was found that the Sheriff prior to the sale, was required to and thus should have checked the official
computerised register, for all licensed vehicles in the province and the City respectively, of the “title
holder” as well as the “ owner” and that the Clearance Certificate obtained from the South African
Police Services after the sale was not sufficient. The certificate indicates that there had been no reports
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to the police that the vehicle had been stolen or robbed.
The Court set aside the sale in execution. Sales in execution of motor vehicles by the sheriff without
at least giving notice of the intention to do so to both the “ title holder” and the “owner” as defined in
the National Road Traffic Act vehicles provided for in the National Road Traffic Act as well as the whole
system of credit financing of vehicles and regulatory framework of the NCA.
In essence the attachment of the vehicle 2007 model Nissan X Trail 2.5 SEL (R55), with engine number
QR25321754A and Chassis Number JN 1TBN 30Z0103197 (“the vehicle “) as well as the subsequent
sale in execution thereof held on 15th September 2009 by the seventh respondent to the fifth respondent
is set aside.
The fifth respondent to return the vehicle to the seventh respondent as against the return by the seventh
respondent of the amount of all monies paid by the fifth respondent to the seventh respondent at or
after the sale in execution.
In the event of the fifth respondent refusing to return the vehicle to the seventh respondent, the seventh
respondent is authorised to enter upon the fifth respondent’s premises to attach the vehicle, and take
possession of the vehicle against payment of the amounts paid by the fifth respondent at the sale in
execution.
This case is of utmost importance and should be placed on our website as guidance to all the sheriffs.
The fifth respondent to return the vehicle t~ the seventh respondent as against the return by the
seventh respondent of the amount of all monies paid by the fifth respondent to the seventh respondent
at or after the sale in execution. In the event of the fifth respondent refusing to return the vehicle to
the seventh respondent, the seventh respondent is authorised to enter upon the fifth respondent’s
premises to attach the vehicle, and take possession of the vehicle against payment of the amounts
paid by the fifth respondent at the sale in execution.
This case is of utmost importance and should be placed on our website as guidance to all the sheriffs .
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ATTACHMENT WITH RIGHT TITLE AND INTEREST – FIRST MODE OF ATTACHEMENT
Whenever it is brought to the attention of the sheriff by the plaintiff that the defendants interest into a
lease or HP agreement (incorporeal property) of a motor vehicle has to be attached.
This mode of attachment in execution occurs when it is established that there is residual value to the
lease agreement especially when the defendant has settled a major part of the debt. The residual value
could be used to settle other judgements.
Example: If a debtor has purchased a motor vehicle from a financial institution for R100 000 and he has
to date settled R80 000 of the debt. The value of the vehicle stands at R60 000. The residual value will
be R40 000. So you can attach to the value of R40 000.
Therefore the sheriff is required in the above example to attach the defendant’s rights in and to the
lease or HP agreement to satisfy the judgement debt to the value of R40 000.
In accordance with Rule 41 of the Magistrate’s Court Act 32 of 1944 and High Court Rules 45 of the
Act 59 of 1959 the sheriff or deputy sheriff is required upon presentation of the warrant of execution
demands satisfaction of the judgment debt and costs.
Should the defendant fail to settle the judgement debt and costs the sheriff should proceed to compile
an attachment as instructed above.
•

If the sheriff attached a vehicle please ensure that the title of the vehicle is verified at the E Natis
system. Please obtain clear instructions on the removal of a vehicle by the instructing attorney
when the right title and interest has been attached. Practically the equity which is represented in
the difference between the value of the vehicle and the outstanding amount on the credit agreement
is at stake.

•

Please also ensure compliance with the judgment of ABSA versus Sheriff Johannesburg
West which judgment explains the context of Section 53 of the Road Traffic Act.

•

If the sheriff is instructed to attach the right title and interest in a patent the registering authority
should, inclusive of all other interested parties, be served with the warrant and inventory.

VALUATION OF A RIGHT TITLE AND INTEREST AND COMPILATION OF THE INVENTORY
It is of the utmost importance to properly and correctly describe the right title and interest which is
attached ON THE INVENTORY. In many instances the sheriff’s description is flawed and the courts then
dismiss the attachment.
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THE SALE IN EXECUTION OF A RIGHT TITLE AND INTEREST
•
•
•
•
•

The risk of attachment of a right title and interest culminates eventually when it is sold in execution.
Please obtain indemnity or security from the instructing attorneys.
The prescribed requisites to conduct a sale e.g. the advertisement, timeframes etc. is applicable.
Provision exists in all the relevant legislation for the competency of the sheriff to transfer the right
title and interest to a buyer.
The sheriff as an officer of court can thus sign the necessary transfer documents as if he or she is
the debtor him or her or itself.

The notice of attachment should read as follows:
All the defendant’s (insert name of defendants) right title, interest, claim and demand, in and to a lease
or HP agreement into a certain (insert description of motor vehicle) motor vehicle bearing registration
number (insert registration number) and chassis number (insert chassis number) and engine number
(insert engine number) held with a financial institution (name of bank).
PARTIES TO BE SERVED:
1)
2)
3)
4)
5)

Copy of the warrant of execution and notice of attachment to be served upon the defendant after
explaining the nature and content of the document.
Copy of the warrant of execution and notice of attachment to be served upon the relevant financial
institution after explaining the nature and content of the document.
At this stage the sheriff should obtain from the financial institution a balanced statement of the
account.
The sheriff is required to serve a copy of the warrant of execution and notice of attachment upon
the local licensing authority.
Upon service of the above mentioned documents on the local licensing authority the sheriff should
request proof of title holder of the motor vehicle (the eNaTIS report).

AUCTION SALE
The sale in execution process should be administered in accordance to Rule 41 of the Magistrate’s
Court Act and Rule 45 of the High Court Act 59 of 1959 together with the Consumer Protection Act 68
of 2008 and FICA.
In order to give the purchaser, at a sale and execution good title in the above scenario the sheriff is
required to draw up a CESSION passing ownership to him.
It is of importance for the sheriff to announce at the auction that the sale is subject to the purchaser
settling the outstanding debt as per the lease/HP agreement to the respective financial institution.
Points to remember for sheriffs to mention at the auction when selling motor vehicles that is not
subject to a lease agreement:
Points to remember for sheriffs to mention at the auction when selling motor vehicles that is not
subject to a lease agreement:
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Any changes to the particulars of the vehicle owner or titleholder must be communicated to the
appropriate registering authority within 21 days after such change. Use the notification of change of
address or particulars of person or organisation (NCP) form.
It is advisable for the Sheriffs to seek engine clearance from the SAP before motor vehicle are sold on
the sale in execution (if possible).
Sheriff must inform the attorney to advertise the sale if the goods specified are valued by the sheriff for
more than R5000 (Rule 41(8)(c)).
The sale must be in compliance with the Consumer Protection Act 68 of 2008 and FICA.
The Sheriff must inform the potential bidders that they will be responsible for payment of all outstanding
traffic offences and re-licensing of the motor vehicle together with the cost of obtaining a new log book
for the motor vehicle (should the sheriff not obtain same from the defendant prior to the sale).
In some cases it is also advisable to hold on the vehicle until such time that the purchaser has successfully
transferred the vehicle into his/her name. This would avoid unnecessary claims for damages or the
vehicle being damaged and then returned to the Sheriff as the purchaser failed to register same into
his name.
Passing of ownership
Upon conclusion of the sale the sheriff must prepare a CESSION which would outline all the details of
the motor vehicle together with the name, I.D number and address of the purchaser. This document
will be used as proof that the purchaser has bought the vehicle at an auction and that the sheriff in his
official capacity is giving authority to pass transfer into the purchasers name.
Mode of Attachment: Outright
In accordance to the rule in terms of Rule 41 of the Magistrate’s Court Act 32 of 1944 and Rule 45
of the uniform Rules 59 of 1959 in regards to the outright attachment of motor vehicles.
Scenario: The Sheriff is instructed to attach goods at a given address same of which consists of a
motor vehicle, trailer, motor bike or trucks.
If the execution debtor is unable to satisfy the warrant the sheriff shall proceed and make an inventory
and valuation of such property (Rule 41(1)(a))
Sheriff will proceed with attachment in terms of Rule 41(4) to attach and inventories of all Movable
assets at the premises in pursuance of a warrant of execution of the court issued to recover or satisfy
the judgement debt in respect of the said warrant.

The Attachment will read a follows;
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Please be advised that I have seized and laid under judicial attachment the property comprised in the
inventory below in pursuance of a warrant directed to me under the hand of the registrar/clerk of the
abovementioned court;
The motor vehicle with registration number (insert number), make and model (insert), engine number
(insert), chassis number (insert).
Important note to add your inventory:
(a)
(b)
(c)

The goods specified in the attached inventory have been judicially attached
no person shall be permitted to remove, use let or lend such goods under attachment or do
anything which will decrease the value thereof;
On request of the execution creditor or his attorney the goods under attachment may at any time,
from date thereof, be removed to a place of safety for the purpose of a sale in execution without
further notice.

Parties to be served :Rule 41(5)
(a)
(b)

(c)

(d)
•
•
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Copy of the warrant of execution and notice of attachment to be served upon the defendant after
explaining the nature and content of the document.
The Sheriff is advised to serve a copy of the warrant of execution and notice of attachment upon
the licensing authority (This is to obtain proof of the title holder of the motor vehicle from the
licensing authority). This is the eNaTIS [Electronic National Traffic Information System] report.
If the Sheriff is made aware that the motor vehicle is still on HP or he is informed through the eNatis
report that a financial institution is the registered title holder of the motor vehicle, then the Sheriff
has a duty to serve a copy of the writ and notice of attachment upon the respective Financial
Institution.
The sheriff must notify the attorney of his findings and communicate the same with the plaintiff
who must instruct the sheriff to:
Proceed to release the attachment
Proceed with an interpleader process
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Electronic National Administration Traffic Information System (eNATIS)
GAUTENG
Contact Person:

Charmaine Schoerie

Occupation:

Branch Manager

Category:

Motor Vehicle Licensing

Phone Number:

011 891 0082/3 / 011 247 3100 / 011 891 0001

Fax Number:

n/a

Email Address:

Charmaine.schoerie@gauteng.gov.za

Physical Address: 76 Albertina Sisulu, Cnr Simmonds Street, Absa Building 1st floor, Johannesburg, 2107
Postal Address:

n/a

Contact Person:

Kobus van Staden

Occupation:

Deputy Information Officer

Category:

Traffic Department

Phone Number:

033 3951937

Fax Number:

n/a

Email Address:

kobus.vanstaden@kzntransport.gov.za

KWA-ZULU NATAL

Physical Address: 231 Prince Alfred Street, Pietermaritzburg, 3201
Postal Address:

n/a
WESTERN CAPE

Contact Person:

Brandon Ellie

Occupation:

Assistant Director

Category:

Motor Vehicle Registration and Licensing

Phone Number:

021 483 2828

Help Desk

0860 103 089

Fax Number:

021 483 7113

Email Address:

transport.licensing@westerncape.gov.za

Physical Address: Cape Town Civic Centre Motor Vehicle Registration Centre, 12 Hertzog Boulevard
Cape Town, 8001, P O Box 2603
Postal Address:

P O Box 2603
EASTERN CAPE

Contact Person:

Shari Rogers

Occupation:

Branch Manager

Category:

Post Office

Phone Number:

041 508 4064/39

Fax Number:

041 586 0710

Email Address:

sharirogers@postoffice.co.za

Physical Address: Govan Mbeki Avenue, Port Elizabeth, Eastern Cape
Postal Address:
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NORTHERN CAPE
Contact Person:

Solomon Msali

Occupation:

Assistant Manager

Category:

Provincial Traffic Department

Phone Number:

053 861 6011

Fax Number:

n/a

Email Address:

smsali@ncpg.gov.za

Physical Address: 45 Schmidtsdrift Street, Cartersglen, Kimberley, Northern Cape
Postal Address:

n/a

Contact Person:

Mr M P Malatji

Occupation:

Security Services Manager

Category:

Traffic Law Enforcement And Licenses

Phone Number:

081 515 9712 / 015 290 2000 / 015 780 6355/ 015 290 2400/1

Fax Number:

015 290 7052

Email Address:

n/a

LIMPOPO

Physical Address: Vermukuliet Street, Ladanna, Polokwane
Postal Address:

n/a
LIMPOPO

Contact Person:

Refilwe Silepe

Occupation:

Branch Manager

Category:

Post Office

Phone Number:

015 619 0021

Cell Number:

072 603 7051

Email Address:

refilwe.silepe@postoffice.co.za

Physical Address: 68 Outspan Dr, Bendor Ext 59, Polokwane, 0713
Postal Address:

n/a
FREE STATE

Contact Person:

Petro Jurck

Occupation:

Branch Manager

Category:

Post Office

Phone Number:

051 409 0444 / 051 402 4201

Help Desk:

086 006 8068

Email Address:

petro.jurck@postoffice.co.za

Physical Address: Groenendal St, Bloemfontein Central, Bloemfontein, 9301
Postal Address:

n/a
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MPUMALANGA
Contact:

Help Desk

Occupation:

Assistant Manager

Category:

Department of Public Works, Roads and Transport

Phone Number:

013 766 6696

Fax Number:

n/a

Email Address:

communicationdpwrt@mpg.gov.za

Physical Address: Government Boulevard, Riverside Park, Extension 2, Mbombela, 1200
Postal Address:

n/a

Contact:

Mynderd Bester

Occupation:

Branch Manager

Category:

Vehicle Registration & Licensing

Phone Number:

014 592 6035

Fax Number:

086 543 8754

Email Address:

admin@traffline2003.com

NORTH WEST

Physical Address: 22A Unie Street, Rustenburg, 0299
Postal Address:
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