
Small 
Claims 
Court

www.sheriffs.org.za

A step-by-step 
guide for the 
plaintiff/execution 
creditor



The Act was instituted to provide courts for the adjudication of small civil claims and for 
matters connected therewith.

For example, you have been to court and issued a summons because the person who 
owes you money has not settled after you served him or her with a letter of demand, and 
you now visit the sheriff’s office for assistance to serve the summons. Alternatively, the 
plaintiff may serve the summons on the defendant without the assistance of the sheriff 
(Rule 12). If this is the case, then the plaintiff will have to prove service (meaning to record 
all details of the “delivery” of the document to an identified defendant) by making an 
affidavit to that effect. Service is limited to personal service, meaning that the plaintiff 
must appear in person. Personal service may be carried out at any location where the person 

to be served may be found (in other words, not necessarily at the address indicated in the process). This rule applies only to a natural person, 

and not to a company or business.

We recommend that the service of the sheriff is engaged, as the courts will be furnished with a proper return of service, which 
serves as prima facie evidence in court. The term prima facie is used in modern legal English (including both civil law and criminal law) 
to signify that upon initial examination, sufficient corroborating/supporting evidence appears to exist to support a case.

Who 
is the 
sheriff?

What is the 
Small Claims 
Court Act 61 
of 1984?

The sheriff is an officer of court duly appointed in terms of Section 2 of the Sheriffs Act 90 of 
1986. The sheriff is appointed to serve and execute all court process issued by the relevant courts. 
Execution usually involves the attachment and removal of movable assets should payment of the 
debt and costs not be made on demand. Execution is the process whereby a judgment creditor, to 
whom the court has granted a judgment, attempts to bring about compliance with the judgment by 
the judgment debtor. One of the modes of execution is a warrant of execution, which provides for 
the demand of the amount of the judgment failing this attachment of the judgment debtor’s movable 
property and its disposal by judicial sale. The proceeds of the sale are used to satisfy the judgment 
debt and costs.

THE ROLE OF THE SHERIFF IN THE 
SERVICE AND EXECUTION OF SMALL 
CLAIMS COURT PROCESSES IN 
ACCORDANCE WITH THE SMALL CLAIMS 
COURT ACT 61 OF 1984 AND THE 
MAGISTRATE’S COURT ACT 32 OF 1944 

1  The sheriff will inspect your summons to ensure that the document is properly issued.

2  The sheriff will look at the court date to ensure that there is sufficient time with which to serve the summons upon 
the defendant. 

What happens at the sheriff’s office?



3  The sheriff will further ensure that the service address is cited correctly. This is very important in order to locate 
the defendant on the first attempt. 

4  The sheriff will request a deposit as his or her fee for serving the document, this being cash up front.

5
 The sheriff will request that you furnish him or her with your contact details such as your contact numbers and 

the contact number of the defendant, so that the sheriff’s deputy can communicate with you should there be any 
problems when serving the court process.

6  The sheriff will request your postal address and physical address so that the return of service can be forwarded to 
you. If you do not reside within the sheriff’s jurisdiction, he or she will then post the return of service to you. 

7  The sheriff must serve the summons 10 clear court days from the court date allocated. 

8  Therefore, it is important that the sheriff be given at least seven clear days to serve the court process. In other 
words, the summons must be delivered at least 17 working days before the trial date to the sheriff.

9
 If the sheriff finds that there are not enough days to serve the process timeously, the sheriff will request that you 

go back to court to request that the clerk of the court issues a new date with sufficient time to serve the court 
process. 

If all is in order with the 
summons, the sheriff will 
request a deposit fee up 
front, following which the 
sheriff will then proceed to 
serve the summons upon 
the defendant. 

Upon obtaining a successful service, the sheriff will prepare a 
return of service (explained below) and will lodge the original return 
together with the original summons in a court file on your behalf. 

You will be required to collect a copy of the return of service from 
the sheriff’s office.

This return of service is a written report to the court which serves 
as proof that the defendant has been given the summons and 
that the matter can proceed to be heard on the date allocated. 

The sheriff’s return is prima facie evidence in court and 
determines the way forward in your case. 

Please note: In terms of rule 13(5) of the Small Claims Court 
Rules, if after diligent search at a defendant’s domicilium or 
residence the sheriff can find nobody to serve the summons 
on, it is sufficient to attach the summons to the principal 
door. In the case of a CC or company, the summons can also 
be attached to the principal door. (Rule 13(5) Small Claims 
Court Rules.)

1  You will be liable for fees incurred for the attempted service should the sheriff experience difficulty in locating the 
defendant or the service address. 

2  You will be required to collect the return of service from the sheriff so that you have proof that the document was 
properly served and that you can attend court. 

3  You need to keep in touch with the sheriff’s office so that you can be updated accordingly. 

4  If the summons was issued by the sheriff’s local court, the sheriff will lodge the return of service and the original 
summons in the court file. 

5  If the summons was issued from a court outside the sheriff’s jurisdiction, it will be your responsibility to collect the 
original summons together with the return of service and lodge same timeously in the respective court. 

6  If the sheriff was unsuccessful in locating the defendant at the address provided on the summons, the sheriff will 
inform you on his or her return of non-service as to the reasons for not serving the summons upon the defendant. 

7  It is now your responsibility to locate the defendant’s new address and re-issue the summons at court with the 
renewed information before calling at the respective sheriff’s office to serve the process. 

8  It must be noted that you will be required to pay the sheriff again for the services rendered. 

What does 
the sheriff 
do next?

What are the important points that the plaintiff should 
take note of?



1  Once the sheriff lodges the return of service together with the original 
summons in the court file, you will be required to attend court on the 
date allocated. 

2  The matter will be heard before a commissioner appointed by the court. 

3  If you are successful in obtaining judgment against the defendant due 
to the defendant not settling the matter, you will be directed to the 
Magistrate’s court to issue a warrant of execution.

4
 Take note that the plaintiff can only be a natural person. This means 

that the plaintiff is required to appear and present his or her case 
personally before court without legal representation. The defendant, 
however, can be a natural person, company or closed corporation, 
and also cannot appear in court with legal representation.

What happens 
when you go 
to court on the 
allocated court 
date? 

What steps will be taken by the sheriff when you hand 
the sheriff your warrant of execution that was issued 
at the Magistrate’s court in terms of Rule 41 of the 
Magistrate’s Court Act 32 of 1944?

Once again, you will seek the assistance of the sheriff in whose 
jurisdiction the defendant resides or is employed:

1  The sheriff will again request an upfront payment of the 
sheriff’s fees to execute the warrant of execution.

2  The sheriff will inspect the court process to ensure that same 
was issued properly with a service address and that the clerk 
of the court has stamped and signed the court process.

3  The sheriff will request your contact details in order to be 
able to communicate with you. 

4  The sheriff will further request the contact details e.g. cell 
number of the execution debtor in order to locate him or 
her should the sheriff not be able to locate the person at 
the address as cited on the warrant of execution.

5
 It must be noted that this is a difficult and time-consuming 

process, as the sheriff is required in terms of the Magistrate’s 
Court Act, Rule 41, to demand from the execution debtor 
payment of your capital amount, interest (if any) and all 
your costs that you have paid to date. Failing which, the 
sheriff is required to locate attachable assets (TV, table 
and chairs, etc.) that belong to the execution debtor so 
that the same can be placed under judicial attachment. 

6
 The sheriff might experience problems in locating the 

execution debtor if the person has moved premises or 
changed employment. Should this be the case, the sheriff 
will contact you to inform you of the same and advise that 
you trace the execution debtor to their new location.

7  Remember that locating the execution debtor’s new 
address is not the sheriff’s responsibility.

The execution procedure in terms of Rule 41 of the 
Magistrate’s Court Act applies henceforth: 

a. The sheriff will now proceed to register the court 
process for execution. 

b. The sheriff will proceed to the given address and 
demand payment of the judgment debt, costs 
and interest from the defendant. 

c. Should the defendant fail to settle the claim, the 
sheriff will proceed to request that the defendant 
point out sufficient attachable assets so that the 
sheriff can place the same under judicial attachment.

d. If the defendant does not possess any attachable 
assets, the sheriff could render a nulla bona return, 
which means that the defendant is insolvent and 
cannot settle the debt.

e. There is the possibility that the defendant can be 
obstructive and refuse to point out their assets.

f. The sheriff must proceed to attach sufficient 
attachable assets that are found on the property 
to cover the claim.

g. Once this is done, the sheriff will prepare a return 
of service explaining what has been done. 

h. The attachment/ inventory made by the sheriff will 
be effective for four months. The execution creditor 
and the sheriff have four months to set the matter 
down for sale, failing which the attachment lapses 
in terms of Rule 41 (7)(f), meaning that the entire 
execution of the warrant must be done again.

At this point three possible actions can emerge in the execution process: 

ACTION 1
The execution debtor can settle 
the full amount or request an 
arrangement for part payments; 

ACTION 2
A third party can claim 
ownership of the assets 
belonging to him or her;

ACTION 3
If none of the above occurs, then the sheriff 
can be instructed to proceed with the 
removal and sale of the attached assets. 

Or Or



Action 1 Action 2 

1  The execution debtor will contact you directly and 
settle the claim with you in full or part payment.

2  The defendant can contact the sheriff and make 
payment to the sheriff in full or request a payment 
plan. 

3  The Magistrate’s Court Rules do not provide for the 
sheriff to collect part payment of the judgment debt 
and costs. 

4
 This part payment collection is normally done by 

the attorney representing the execution creditor. 
It is understood that in the Small Claims Court 
matters, the execution creditor would prefer the 
sheriff assisting in this regard. 

5
 Should the execution debtor be willing to settle 

in part payment, the sheriff will set the number 
of instalments in agreement with the execution 
creditor and will pay out to the execution creditor 
as and when the sheriff receives payment.

6
 Accepting part payment is a longer route to 

resolving the claim, however, it is more cost effective 
as you will save the cost of removal, storage and 
advertising a sale if required. 

7  The sheriff will calculate all the costs paid by you 
together with the interest and capital amount and 
collect this in instalments on your behalf. 

8  It is important to note that the above is only possible 
if the execution debtor is willing to settle the claim.

9  All monies collected by the sheriff are immediately 
paid into the sheriff’s trust account, held in terms of 
Section 22 of the Sheriffs Act 90 of 1986.

10  The execution creditor must have a bank account 
with a financial institution so that the sheriff can pay 
the money into the bank account – after the sheriff 
has created a distribution account outlining how the 
proceeds will be distributed. 

11  In terms of Section 22 of the Sheriffs Act 90 of 1986 the 
sheriff is not authorised to pay out in cash on hand.

What is a third party claim?

1  A third party claim is made immediately after the 
sheriff has placed the assets that have been found 
at the given address under judicial attachment. 

2  The assets attached might belong to someone 
other than the defendant and the person wants to 
stop the sheriff from proceeding to remove their 
assets. 

3  The Magistrate’s Court Act, Section 39 provides 
for a process to follow in order to attend to a third 
party’s claim. (Rule 44)

4  The third party claimant is required to file their 
claim via a sworn affidavit so that the sheriff can 
attend to present the same to you, the execution 
creditor. 

5  You, the execution creditor, are given 10 days in 
terms of Rule 39(4) to admit or deny the claims 
made by the third party claimant.

What happens when you admit the 
claim?

By admitting the claim, you will have to release the assets that 
the claimants has identified as theirs (this means that you are 
accepting the claim made by the third party and the assets 
placed under attachment will be released to the third party 
claimant). 

You are now required to start the process of execution all 
over again, wherein you will request the sheriff to release the 
attachment and hand the original warrant back to you, so that 
you can re-issue the same in court. 

Unfortunately, because you are acting on behalf of yourself 
without an attorney, you are now required to locate further 
assets or identify an address where you think that the sheriff 
will find assets that belong to the execution debtor.

The execution debtor could make a request to settle 
the full amount or request an arrangement for part 
payments. What happens if this request is made?

Third party claim – interpleader summons in terms 
of Section 39(4) of the Magistrate’s Court Act 32 of 
1944



What happens if you deny the claim?

1  If you deny the claim, it means that you are 
informing the sheriff that you do not agree 
with the affidavit presented by the third party 
claimant and that the claimant must be called 
to court to prove their claim over the assets 
under attachment. 

2  The sheriff will require an upfront payment 
of the sheriff’s fees to proceed, prepare and 
issue an interpleader summons in terms of 
Rule 39 of the Magistrate’s Court Act. (Rule 
44)

3  Once the summons is issued with a court 
date, the sheriff will serve a copy on you, the 
execution debtor and one copy upon the third 
party claimant.

4  It must be noted that this is a long and time-
consuming process as the sheriff is required 
to apply to court for a date. This could take at 
least three weeks to resolve.

5  Once all the parties have been served, the 
sheriff will lodge the proof in a court file and 
you, the execution creditor are required to 
attend and submit to court your view on the 
claims made. 

6  It is important to note that the sheriff does not 
appear in court on your behalf. 

7  Once the matter is heard in court, the 
Magistrate will make an order in the following 
manner: 

a. The Magistrate could rule in favour of the 
third party claimant, which means that the 
sheriff must release the attached assets to 
the claimant.

b. The Magistrate could rule against the 
claimant after hearing the evidence by 
all parties, which means that you, the 
execution creditor can now instruct the 
sheriff to proceed with the sale of the 
attached assets and pay you the proceeds 
after deduction of the sheriff’s costs, to 
hold the sale.

Action 3 

1  The sheriff will firstly request your instruction in writing 
as proof that the execution creditor has requested that 
the sheriff removes the attached assets.

2  The sheriff will also at this stage allocate a sale date 
and ensure compliance in terms of Rule 41 of the 
Magistrate’s Court’s Act.

3  The sheriff will determine the number of items to be 
removed and provide a quotation for the removal and 
storage of the assets; this fee will have to be paid up 
front.

4  If a motor vehicle is part of the attachment, the sheriff 
will request that a deposit be paid in order to hire a tow 
truck to collect and place the vehicle in storage.

5  It should be noted that the sheriff must outlay money 
for labour and transportation of the goods, which is why 
you will be required to pay the deposit for the removal.

6  The sheriff will provide you with a letter highlighting all 
the requirements and timelines that the sheriff has to 
comply with in order to hold an auction. This is very 
important, as the sale could be challenged if the sheriff 
does not follow due process in removing the assets and 
holding an auction.

7  The sheriff will further determine from the inventory on 
hand whether the sale must be advertised or not.

8  As per Rule 41 of the Magistrate’s Court Act, the sale 
must be advertised in the local newspaper if the value 
exceeds R5000.00. In such a case, the sheriff will inform 
the execution creditor that there will be advertising 
costs incurred. 

9  If the value is below R5000.00 then no advertising 
is required. However, the execution creditor will be 
required to draft a Notice of Sale so that the same can 
be placed on the noticeboard at the court and at the 
sheriff’s sale room within 10 clear days from the date of 
sale.

10  In some cases, the sheriff will assist the execution 
creditor in drawing up / drafting the sale notice.

11  In some cases, the execution creditor is able to carry 
out this requirement, so he or she will prepare the sales 
notice and advertise the sale on their own. If this is the 
case, then proof must be forwarded to the sheriff. 

12  At this critical stage of the process, it is important that 
the execution creditor works very closely with the sheriff, 
as this is where a range of problems are experienced. 
Generally, the execution debtor will make every effort to 
avoid the removal or settlement of the debt. 

13  Once the assets have been removed and a sale date has 
been allocated and all the requirements in terms of Rule 
41 of the Magistrate’s Court Act have been adhered to, 
the sheriff will proceed with the sale accordingly.

The sheriff is instructed to proceed with the removal and 
sale of the attached assets.



What happens when the sheriff has 
completed the auction of the attached 
assets?

1  The sheriff must immediately pay all monies 
collected at the auction sale into the sheriff’s 
trust account, held in terms of Section 22 of the 
Sheriffs Act 90 of 1986.

2  The sheriff will then prepare a plan of distribution 
wherein the way in which the money will be paid 
will be outlined.

3  In the plan of distribution, the sheriff will explain 
the fees that are being deducted and thereafter 
outline the amount that is due to the execution 
creditor. 

Attachment made by deputy sheriff. Return processed and file opened. Evaluation of 
property completed by deputy.

NOTE: Original writ and notice of attachment must stay on file with sheriff.

4  The sheriff will pay out the funds into a bank account 
provided by the execution creditor. 

5  It must be noted the sheriff is not allowed to pay out 
in cash.

6  There is the possibility that the auction of the assets 
will not generate enough money to settle the entire 
judgment debt, interest and costs. In this case the 
execution creditor will have to re-issue the warrant 
of execution and look for further assets of the 
defendant, if the execution creditor decides that he 
or she wants payment of the balance of the judgment 
debt. 

7  At this point the sheriff’s file is closed.

FLOW CHART

ACTION 3: 
Below is a flow chart of the Magistrate’s Court Rule 41 and how it directs a sale in execution to be held.

MOVABLE PROPERTY SALE IN EXECUTION RULE 41 OF THE  
MAGISTRATE’S COURT ACT 32 OF 1944

Forward return and copy of notice of attachment to attorney/judgment creditor.

Attorney/judgement creditor request for sale date.

If value is below R5000.00.

Sheriff allocates sale date 15 days after date of 
attachment. Informs attorney/judgement creditor 

of date, time and place of sale.

Sheriff allocates sale date 15 days after date of 
attachment. Informs attorney/judgement creditor 

of date, time and place of sale. Rule 41(8)(b)

If value is above R5000.00.

1) Sheriff checks file and Notice of Attachment for evaluation of goods – to determine whether 
sale must be advertised or not – i.e. value exceeding R5000.00 or less.

2) Also check if there is no Interpleader Affidavit on file prior to allocating a sale date.



Inform attorney/judgement creditor to forward 
Sales Notices not less than 10 days before sale 
date to sheriff – so that same can be affixed to 

noticeboard at court and the sheriff’s office.  
Rule 41(8)(b)

Distribute proceeds 
to all Trust Creditors 

as per the writ on file.

Request Indemnity in terms of Rule 38.

SALE WITHOUT ADVERTISING cont.

Inform attorney/judgement creditor to forward 
Sales Notices not less than 10 days before sale 
date to sheriff – so that same can be affixed to 

noticeboard at court and the sheriff’s office.  
Rule 41(8)(b)

Request Indemnity in terms of Rule 38.

Sheriff is required to comply 
with Section 45 of CPA/FICA:

1) Register all buyers.
2) Obtain copy of ID and copy of utility bill not less than three 

months old.

Buyer to pay registration.

3) Hand Bidder’s Card to buyer.
4) Provide receipt for all payments.
5) Label and set goods in lots.
6) Display auction rules and read Notice/Conditions of Sale prior to 

sale commencing.
7) Prepare Vendue Roll of all sales

Sheriff is required to comply with Section 45 of CPA/FICA:

1) Register all buyers.
2) Obtain copy of ID and copy of utility bill not 

less than three months old.
3) Buyer to pay Registration Fee.
4) Hand Bidder’s Card to buyer.

5) Provide receipt for all payments. 
6) Label and set goods in lots.
7) Display auction rules and read Notice/

Conditions of Sale prior to sale 
commencing.

8) Prepare Vendue Roll of all sales.

Once Indemnity is 
received.

Distribute proceeds to all Trust Creditors as per the writ on file.

Removal is done.  
Goods in storage.

Check if advert 
is correct.

Request attorney/judgement creditor to advertise sale 
not less than 10 working days prior to sale date in local 
newspaper circulating in the jurisdiction. Rule 41(8)(c)

Once Indemnity is received. Removal is done. 
Goods in storage.

No adverts.

SALE WITH ADVERTISING cont.

DISCLAIMER: this information brochure is merely a guide to the process of services and execution by 
the sheriff for all small claims court processes. 

Sheriffs in different jurisdictions might have a different approach to their administrative requirements and 
we therefore recommend that you stick to their requirements as advised. 

Sheriffs’ fees differ from one another as the fees are determined by the number of kilometres travelled and 
the radius of service within each service area.

We recommend that you keep in constant contact with the sheriff’s office once you hand your documents 
to them for service.
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